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No. 45.—Seaporn A. Jones, plaintiff in error, vs. Joun P. C. 


Pe ir ee: WuitTeEHEAD, defendant in error. 


[1.] Where one of two sureties is discharged by any act or omission of the 
creditor, the other surety is also discharged. 


Assumpsit, in Burke Superior Court. Tried before his honor, 
Judge Hout, November Term, 1847. 


The facts of the case appearing in the opinion of the Court, 
are not here repeated. 


Caarues J. JEnKins, for plaintiffin error, submitted the follow- 
ing points and authorities ; 


The discharge of a security to a note, by reason of the holder’s 
inaction after notice to sue, results with us, from the provisions 
of the act of 1831. 

At Common Law, the liability of the security is co-extensive 
with that of the principal. Mere delay on the part of the 
creditor, will not discharge the security. Theobald on Prin. 
and Surety, 69, (1 L. L. 41.) Pitman on Prin. and Sure- 
ty, 52, (40 L. L.) 7 Barnwall & Cress. 809. (14 Eng. Com. 
L. Repts. 135.) 2 P. Williams, 288. 2 Johnson’s C. R. 554, 
(See 562.) 8 Wendell, 194. 4 Pickering, 382. 
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The Statute gives relief only to the security giving notice. It 
‘is intended as a protection to the vigilant, not to the careless. 

At Common Law the surety can expect of the creditor no dil- 
igence to protect his interests. And he can claim nothing un- 
der the Statute, unless he comply with its terms by giving notice. 
Duanis on Statutes, 694 & 5. (9 L. L.) 

But if the notice given by a security under the Act of 1831, can 
in any degree enure to the benefit of a.co-surety giving no notice, 
it must be on the principle that he has been injured by the inac- 
tion of the creditor, and he can only be discharged to the extent 
of that injury—to the amount of contribution he might have 
claimed from the discharged security. 6 Vesey’s C. R. 805, 2 
Swanston’s R. 193. 

The other ground assumed by defendant’s counsel, that the dis- 
charge of one of two or more joint and several contractors, is 
entirely without the Statute of 1831, and independent of the law 
governing principal and surety. 

It is too broadly stated—it refers only to joint contracts, not 
to contract joimt and several. The holder of a joint and several 
contract, has a perfect right to treat it as several only. 

The application of this doctrine to joint and several contracts 


of suretyship, would involve the consequence that the discharge of 
a surety is a discharge of the principal, which is contrary to all 
authority. Chitty on Bills, 449. Story on Bills, p. 508. (See 
431.) Smith’s Mercantile Law, 270. 


Anprew J. Mitter, for defendant in error, contended : 


That the discharge of one of two co-sureties, by the act or ueg- 
ligence of the creditor, is a discharge of the other; and cited 1 
Bos. §; Puller, 630. 31 E. C. L. Rep. 166. 3 Barr’s Rep. 264. 
Pitman on Prin, and Surety, (40 Law Lab.) 192. 2 Ala. Rep. 
694. 5 Leigh, 153. 


By the Court—Lumpkxw, J. delivering the opinion. 


Assumpsit was brought in the county of Burke, by Seaborn 
A. Jones against John P. C. Whitehead, on a joint and several 
promissory note, given to the plaintiff by Walter J. A. Hamil- 
ton, the said defendant, and one Joseph S. Reynolds. The defen- 
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dant pleaded in bar, that he and the said Joseph S. Reynolds 
were sureties onthe note only for Hamilton; and that on the 8th 
day of Aprii, 1842, the said Joseph 8. Reynolds having, previous 
to that time, departed this life, testate, James W. Reynolds, the 
duly qualified Executor of his will, gave notice to the holder of 
said promissory note, to proceed to collect the same; and that 
the said Seaborn A. Jones delayed to bring his suit for more than 
three months, against Walter J. A Hamilton, the principal debt- 
or; by reason whereof the estate of the said Joseph S. Reynolds 
was wholly relieved from all liability on said promissory note; and 
the defendant insisted, and so the Circuit Court decided, that in 
consequence thereof, John P. C. Whitehead, the co-surety, was 
likewise released. 

[1.] The question then presented for our determination, is, wheth- 
er the discharge of one surety under the facts and circumstances 
of this case, is a discharge of the other. 

The Act of 1831 declares, “ That in every case which may 
hereafter arise, where the security or indorser of any promissory 
note, or other instrument, after the same has or shall become 
due, has required, or shall hereafter require the hoider thereof to 
proceed to collect the same, and the said holder has not proceed- 
ed, or shall not proceed to do so within three months after such 
notice or requisition, the indorser or security shall be no longer 
liable.” Prince, 471. 

A critical analysis of the phraseology of this Statute, would, 
it seems to me; sustain the judgment of the Circuit Court. It 
cannot be supposed that the Legislature, in using the singular 
number, “security or indorser,” intended to restrict the opera- 
tion of this most salutary act to that description of paper only, 
where there is but one security or indorser. .“These terms stand 
for the entire class, and not for an individual of the class. And 
the Statute thus construed, will read: Where the securities or in- 
dorsers of any promissory note, or other instrument, shall give no- 
tice, &c. the indorsers or securities shall be no longer liable. 
Thatis, upon failure of the creditor to sue within the time limited, 
the whole of the tmdorsers or securities shall be released. And 
reference to thetitle will demonstrate that such was the meaning 
ofthe Assembly. It purports to be an Act “ declaving and ma- 
king certain the law defining the liability of cadorsers and securi- 
ties to promissory notes, and other instruments, when the holder 
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thereof shall fail to proceed to collect the same after notice.” If 
the interpretation now contended for was correct, namely, that 
the provisions of the Statute applied only to such security or in- 
dorser as gave notice, the title should have been in conformity 
with this construction. It should be an act to define the liability 
of any security or indorser to a promissory note, or other instru- 
ment, who may give notice to the holder to sue, &c. And then 
the enacting clause should run thus : where any security or indor- 
ser shall give notice, &c., such security or indorser shall be no 
longer liable. 

It may be objected that this construction would require all the 
securities or indorsers to join in the notice, before al/ could be 
discharged. But I apprehend that in order to secure a benefit or 
privilege allowed by law to a class of persons occupying the same 
position, as partners and others, it is not necessary that all should 
unite in performing an act, which is a condition precedent to the 
enjoyment of the advantage. A notice from one is as available 
to the creditor, as a notice from all. The object is to inform the 
creditor that there is danger to the sureties in his farther indul- 
gence of the principal, and that if he give it, it must be at his own 
peril. And I repeat, that for this purpose, a notice to sue by 
one, is as effectual as if all were to unite in it. 

But there are other principles which may be invoked in sup- 
port of the decision below. By releasing one of the sureties, the 
creditor has changed the terms and legal effect of this contract, 
and that too without the consent of the other parties. This he 
cannot do—neither can he at law, apportion the judgment to be 
rendered upon this contract. He must recover the whole amount 
or none, where there are no payments. But he cannot recover 
the whole, inasmuch as the discharged surety cannot be compel- 
led to contribute. Besides, at Common Law, the rule is inflexible 
that if one of several joint promisors be released, no matter how, 
the other is also discharged. 

We desire, however, to place this judgment upon a broader 
and firmer foundation than mere grammatical learning or tech- 
nical rulesand reasoning. And I regret sincerely that I have not 
leisure and the necessary aids at hand, to enable me to go fully 
into an examination of the protection afforded to sureties, by the 
provisionsof the Roman Civil Law, as wellas the English Common 
Law and Chancery practice. This doctrine has been lucidly dis- 
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cussed in several of the New York cases, especially in King vs. 
Baldwin, 17 Johns. 384 ; and Hayes vs. Ward § others, 4 Johns. 
Ch. R. 123. See also the numerous authorities cited in note db. 
at the end of Mayhew vs. Crickett and others, 2 Swanston’s Ch. 
R. 193. We believe, however, that the following proposition may 
be assumed as the sum and substance of the English and Ameri- 
can adjudications upon this subject: namely, that wherever the 
creditor does an act, whereby injury, or loss, or liability to loss, 
or increased risk accrues to the surety without his assent, that he 
is entitled to be discharged. And the Courts uniformly refuse to 
require of the surety to show that he has im fact been damnified ; 
holding that he is entitled to judge for himself of what is for his 
own benefit, that of that he is the only judge, and that another 
party cannot decide for him, without discharging him. 

Now apply this rule to the case at bar—is not each surety en- 
titled to the co-operation of his fellows in supervising the prin- 
cipal? Let this enquiry be answered in the startling fact that in 
general, men of ordinary prudence find by experience, that they 
are compelled to pay at least one-half of these gratuitous obliga- 
tions. Any one of the sureties may attach the property of the 
principal, or sue out a writ of ne exeat, or take collateral securi- 
ties, any or all of which cautionary proceedings will enure to the 
benefit of the rest. It is true, that in entering into these engage- 
ments, we do not overlook the solvency and character for good con- 
duct of the principal, and 1t is to be regretted, that men’s scrutiny in 
this respect was not closer. It would save a world of disappoint- 
ment, loss and misery. Still we by no means disregard the character 
of our co-surety, as well for vigilance as for his knowledge of the 
disposition and pecuniary ability, prudence and integrity of the 
principal. And other things being equal, if there be two securi- 
ties, their chance of escape is just doubled, and so in the same ratio 
in proportion to the number. If one of two, then, or three out 
of four are discharged, is there not an increased risk of injury, to 
those who remain?‘ And shall the creditor be permitted so ma. 
terially to change the contract, without the privity of all con- 
cerned ? 

The established rule in equity is, that if the creditor take any 
step, or doany act, by which he essentially jeopardizes the safe- 
ty of the surety, that the latter shall be released. Mr. Maddock 
has cautiously and clearly marked out some of those acts by which 
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a surety may be released from his liability, and has assigned the 
reasons on which the doctrine is founded. The Act of 1831 
adopts the same principle. Parties are not now driven to a Bill 
of quia timet, All they have to do, is to give notice, and if the 
creditor chooses after that to extend indulgence, the sureties will 
stand exonerated. He cannot now, as he formerly could, delay, 
until the principal fails, and then throw the whole burden upon 
one who, when he became bound, never calculated to pay, until the 
principal obligant failed. 

It is urged, however, by the distinguished counsel for the plain- 
tiff in error, that the statute of 1831, contemplates some act to be 
done by the creditor, I reply, the law enjoins a duty to be per- 
formed. And the neglect or refusal of the creditor, to sue after 
notice, is equally culpable, as though he had expressly released 
the principal by giving time, accepting a composition, or parting 
with collaterals, without the privity of the detendant. It was the 
servant who knew his master’s will and did it not, that was beaten 


with many stripes. 
Suretyship has been defined to be “a lame substitute for a 
thorough knowledge of human nature.” Be this as it may, and 


notwithstanding the wise man has denounced sureties, as “ snared” 
and “void of understanding,” and there are some, who decline under 
all circumstances to become thus bound, still there are those who 
will not shrink from such engagements, however hazardous. 
And to protect such, the Legislature has taxed its ingenuity to 
the utmost. And in the construction of this, and all other Acts 
‘passed for the relief of this favorite class, they should be so inter- 
preted, if practicable, as that this cardinal purpose and intention 
may be carried into effect, and the spirit and design of these en- 
actments advanced. 

On every ground, therefore, we are of the opinion that the 
special plea of the defendant presented a good bar, and consequent- 
ly that the judgment of the Circuit Court should be affirmed. 
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No. 46.—Catuerine E. Beat and others, plaintiffs in error, vs. 
The surviving Executors of Joun Fox, defendants. 


[1.] Where a writ of error was brought in the name of Catharine E. Beall and 
others, heirs at law, held to be a fatal defect—the writ must state the names of 


the others. 


[2.] Where the rames of the others are apparent on the face of the record, the 
writ may be amended by the record, provided the amendment does not pre- 
judice the rights of any of the parties thereto. 


Cone, moved to dismiss the writ, on the ground that the plain- 
tiffs were therein described as “ Catharine E. Beall and others, 
heirs at law,” without stating who the others were, and cited, 
Morris vs. Wiley, 2 Kelly. . 


SraRNEs, contra, contended, that this Bill was filed by the Ex- 
ecutors of Fox, against the heirs at law, and certain charities, 
legatees under the Will, for the construction of the Court. The 
decision below was in favor of the charities and against the heirs. 
It was impossible, therefore, to make them all parties plaintiff. 
And also, that the description “heirs at law,” was sufficiently 
definite. 1f necessary, he moved to amend the Writ of Error by 
inserting the other heirs as parties plaintiff. 


Govtp, same side, insisted, that the decision in Morris vs. Wiley 
had been overruled by the Legislature. Pamph. 1847. And 
in support of the motion to amend, cited Carey vs. Rice, 2 Kelly. 


Warner, J . delivered the opinion of the Court. 


[1.] The writ of error in this case being in the name of Catharine 
E. Beall, and others, heirs at law, is afataldefect. In Deneale et al. 
vs. Stump’s Executors, 8 Peters’ Rep. 526, the writ of error was 
dismissed, because it was brought in the name of Mary Deneale, 
and others, without stating the names of the others. 

In Morris vs. Wiley, Parish § Co. 2 Kelly, 287, and in Carey 
vs. Rice, Ib. 409, we recognized the authority, of the case of 
Deneale vs. Stump’s Executors, and ruled accordingly. We also 
held in Carey vs. Rice, that the writ of error might be amended. 
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{2.] The plaintiffs’ Counsel here, whois the Attorney of record for 
the heirs at law, now moves the Court to amend the writ by the 
record, so as to insert the names of the heirs at law, appearing in 
the record, as parties plaintiff in the writ. Notice has been 
given to the- defendants in error, on the part of the Counsel for the 
plaintiff in error, of the filing the bill of exceptions, and there will 
be no surprise, or prejudice, by the amendment. The practice of 
this Court in allowing amendments, will be as liberal as the law 
will authorize, provided the amendment does not prejudice the 
rights of others, not before the Court. The Counsel moving the 
amendment, is the Attorney of record of the parties whose names 


are proposed to be inserted in the writ, as parties, and they will 


be bound by his act. Let the amendment be allowed. 


No. 46.—Cartnarine E. Beart, e¢ al. plaintiffs in error, vs. The 
surviving Executurs of Joun Fox, defendants. 


[1.] The Statute of 9 Geo. II. Cap. 36, is not of force in the State of Georgia. 

[2.] The principles of the Statute of 43 Elizabeth, Cap. 4, relating to charit- 
able uses, have been adopted and coustitute a part of the law of this State. 

[3.] The Superior Courts in this State are empowered to exercise general Equity 
Jurisdiction, in all cases where a Common Law remedy is not adequate ; and 
have an inherent Jurisdiction over bequests and devises to all charitable uses 
and trusts, where the same are definite and specific in their objects, and capa- 
ble of being executed. 

[4.] A Court of Equity in Georgia has inherent jurisdiction to carry into effect 
the charitable bequests of a Testator, according to his irtention, independent of 
the Statute of 43 Elizabeth. 


In Equity, in Richmond Superior Court. Tried at January 
Term 1848, before His Honor, Judge Hott. 


The defendants in Error, as the surviving Executors of John 
Fox, filed their Billin Equity in the Superior Court of Richmond 
county, against the plaintiffs in error, as the heirs at law of John 
Fox, and certain charities, residuary legatees under the Will— 
charging, that John Fox died in February, 1837, having duly 
made and published his last Will, a copy of which was attached, 
wherein, after various specific legacies, he desired “the residue 
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of the proceeds of his estate to be divided into five equal parts, of 





which he disposed as follows, viz: 

“T give and bequeath one-fifth part of said residue to the 
“ Treasurer of the American Bible Society, and to his successors 
“in office, for the sole use, benefit and behoof of the said Ameri- 
“can Bible Society.” 

“T give and bequeath, also, one-fifth part of the said residue to 
“the Treasurer of the American Education Society, for the sole 
“use and benefit of the said American Education Society.” 

“T give and bequeath one other fifth part of the said residue 
“unto the Treasurer of the American Board of Commissioners 
“ for Foreign Missions, and to his successors in office, for the sole 
“use, benefit and behoof of the said American Board of Commis- 
“sioners for Foreign Missions.” 

“T give and bequeath one other fifth part of the said residue to 
“the Treasurer of the Augusta Free School Society, and to his 
“successors in office, for the sole use, benefit and behoof of the 
“said Augusta I’ree School Society.” 

“ And I give and bequeath the remaining fifth part of the said 
“residue to the Treasurer of the Domestic Missionary Society of 
“ Georgia, and to his successors in office, to and for the sole use, 
“benefit and behoof of the said Domestic Missionary Society of 
“ Georgia.” 

The Bill charged that the “ American Bible Society,” estab- 
lished 1816, remained unincorporated until 1841, when it was in- 
corporated by an Act of the Legislature of New York—that the 
“ American Education Society,” was incorporated under its pres- 
ent name, in 1820, by the Legislature of Massachusetts—that the 
« American Board of Commissioners for Foreign Missions,” were 
incorporated by an Act of the Legislature of Massachusetts, in 
1812—that the “ Augusta Free School Society,” was incorporat- 
ed by an Act of the Legislature of Georgia in 1821. And that 
the “ Domestic Missionary Society of the State of Georgia,” was 
formed on the 4th April, 1825, at the General Session of Hope- 
well Presbytery, at Lexington, in this State—that the object of 
its formation was to send ministers wherever the Society should 
deem it expedient, in the State of Georgia, in building up feeble 
churches—that said Society, though unincorporated, has been in 
active operation ever since, and that Elizur L. Newton of the 
County of Clark, in said State, was at the time of he death of 
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John Fox, and has been ever since, the Treasurer thereof. The 
Bill further charges that said associations, through their officers, 
have made frequent application for the fund thus devised and 
that the heirs at law, on the contrary, notify the Executors not to 
pay out any partthereof. Under these circumstances they pray 
the direction of the Court, and filed their Bill for that purpose. 

The several answers admitted the facts stated in the Bill. 

At January Term, 1848, of the Superior Court ofsaid County, 
the cause was submitted to a Jury, when the Counsel for the 
heirs at law, requested the Court to charge the Jury: 

Ist. That this Court, in the exercise of its Equity jurisdiction, 
has no power to grant the prayer of the Bill, having no powers 
as a Court of Chancery, but such as are granted by the Judiciary 
Act of 1799, and subsequent Statutes. 

2nd. That if the Court had such powers, the Statute 9 Geo. IT. 
Cap. 36, is of force in this State; and by virtue of said Statute all 
said residuary legacies are void. 

3rd. That twoof the Residuary Legatees, to wit, “ The Ameri- 
can Bible Society” and “ The Domestic Missionary Society,” 
not being bodies corporate and politic, either at the date of the de- 
vise, or the death of the Testator, were incapable of taking under 
said devise. 

4th. That the Statute 43 Eliz. Cap. 4, is not of force in this 
State. 

5th. That this Court, as a Court of Chancery, has no inherent 
power, independent of said last mentioned Statute, by which it 
can carry into effect the supposed intention of the Testator, in the 
residuary clause of his Will. 

All which points the Court refused to charge, but did charge 
the Jury : 

“1st. That this Court is a Court of general Equity jurisdic- 
“tion, having full power to grant the relief here prayed for.” 

“2nd. That the Statute 9 Geo. II. Cap. 36, is not and never 
“ was of force in Georgia.” 

“3rd. That the want of corporate powers in two of the legatees, 
“is not material; the party intended to take, being clearly point- 
“ ed out, and a Trustee able to hold, this Court will carry out the 
“ Testator’s intentions for the benefit of the Charity.” 

“4th. That the Statute 43 Elizabeth, Cap. 4, is of force in 
“Georgia ; but whether it is or not does not affect this case ; for, 
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“ 5th. Independently of that Statute, this Court has all the in- 
“herent power necessary to carry out these bequests.” 

To all which exceptions were filed, and error assigned on each 
point. 


Goutp & Starnes, for plaintiff in error. 
Jenkins & Cone, for defendants in error. 


Argument of E. Starnes, for the plaintiff in error. 


A Court of Equity in Georgia, has no power to grant the 
prayer of this bill, and instruct the Executors, by its decree, as o 


the payment of these legacies. 

The Courts of Equity in Georgia, are of limited jurisdiction, 
having only those powers which ave granted by Statute. 

Our jurisdiction in Chancery, is not co-extensive with the Chan- 
cery jurisdiction in England. Chancery jurisdiction in England 
wasalmostunlimited. It was, inthe words of Sir Wm. Blackstone, 
“‘a vast and extensive jurisdiction,” 3 Black. Com. 47. 

1. Chancery jurisdiction in England, as representing the pa- 
rens patria, the King had a prerogative jurisdiction, which gave 
it the custody of infants, idiots and lunatics, and the superinten- 
dence of all charities. 

2. The King is universal guardian of infants, who delegates it 
to the Lord Chancellor. 1 Black. Com. 382, 384. 2 Fonb. Eq. 
5th Ed. 225. Ch. Pre. Reg. 155. bs 

By virtue of this power he might appoint Guardians to infants 
who are without them, and control infants, and their estates. 4 
Wheat. 1 Con. Rep. U. 8S. 385. 1 Black. 384. As to Charities, 
see Jer. Eq. Juris. 234. 

Now this prerogative jurisdiction is wanting to our Courts. 
The appointing of guardians for infants, is given by our laws to 
other Courts. 

No provision is made by them for a superintendence over char- 
ities. We have no such officer as the Chancellor in England— 
none to whom the Sovereignty has delegated prerogative rights— 
and we have no prerogative rights. 

2. The Chancery jurisdiction in England, combined the exer- 
cise of Common Law powers with extraordinary Equity powers for 
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the correction of any matter of complaint in which the law, by 





reason of its universality, was deficient. 

Now the matters of complaint are comparatively few which 
our Courts of Chancery may correct, by reason of the deficiency 
of the law on account of its universality ; and these matters are spe- 
cified by cur Statutes. 

The odjects, therefore, of our Equity jurisdiction, are prescrib- 
ed and limited, though the modes of proceeding on the adminis- 
tration of those powers which are granted, are as extensive as 
those in the Chancery jurisdiction of England. 

Let us see what are the objects of our Equity jurisdiction, and 
what the Equity powers of our Courts. 

I. The Judiciary Act of 1799, gives the following : 

1. The Superior Courts shall exercise the powers of a Court of 
Equity, in all cases where a Common Law remedy is not adequate 
tocompel parties to discover on oath, all requisite points necessa- 
ry to the investigation of truth and justice. 

2. To discover transactions between Copartners, and Co-Ex- 
ecutors. 

3. To compel distribution of intestate’s estates, and payment of 


legacies. 
4. To discover fraudulent transactions for the benefit of credi- 


tors. 
5. Power to entertain Bill for discovery of testimony in aid of 


Common Law action. 
6. The proceedings in such cases to be by Bill, and such other 


proceedings as are usual in such cases, until the sitting down of 


the cause for trial. 

[Therefore, when tne Bill contains a prayer for Injunction, ne 
excat, quia timet, §c., in any such case as those enumerated, the 
same shall be granted—it being a proceeding usual in such ca- 
ses. | 

II. 7. The several Acts regulating injunctions. 

III. 8. The Acts regulating ze exeats. 

IV. 9. Summary remedy against persons “ running” or “ a- 
bout to run” estates of orphans. Act of 1814. 

10. Act of 1836, authorizing one distributee to bring his bill. 

11. Act authorizing the appointment of Masters in Equity. 

12. Act of 1839, directing character of decree in Bill for spe- 


cific performance as to land. 
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13. Act of 1838, as to publication. 

These are the powers granted by our Legislature to our Courts 
of Equity. 

Let us now trace our legislation on this subject for a moment. 
And first—Act of 1790, Wat. Di. Wat. Di. 481, 488, Act 1792. 
Ibid, 621, Act of 1797. 

These Acts show that up to 1799, the powers of our Courts of 
Equity were general. 

Now the Act of 1799, evidently limits this jurisdiction. Wat. 
Di. 706, 707. See Act of 1820. Prince Di. 447. 

The relief sought by this Bill is not authorized by this last Act 
it is clear, and if not by it, it does not exist. 

This view is supported by the Courts in other States where the 
legislation on this subject is similar to our own. 17 Mass. R. 327. 
6 Pick. 395. 20 Pick. 327. 3 Fairf: 456. 5 Greenl. 303. 

[II.] Butifthis Court has authority to entertain this Bill and grant 
the prayer of Complainants, then we urge that all the bequests in 
this Will are void, because they give by devise the proceeds or a- 
vails of lands and tenements to charitable uses. 

At Common Law lands could not be devised. By the Statutes 
of Wills, (32,34, and 35, Henry VIII.) devises of lands (except to cor- 
porations) were authorized. 

But in tender regard to an object usually so pious as a bequest 
in charity, the English Courts early decided that the bequest, to 
be unlawful, must be direct, and allowed conveyances to uses, to 
avoid the Statute. 

A later Act was passed by the Parliament of Great Britain, 
and her Chancery practice modified, so as to render legal by in- 
tendment of law, even vague and uncertain bequests of lands for 
charitable purposes. This Act was the 43d Eliz. Chap. 4. 

In process of time, this right was found to be so pernicious to 
society, and injurious to commerce, as to make it necessary for 
the Parliament to pass an Act whose construction renders void 
all gifts, grants or bequests of lands, or the proceeds of lands for 
charitable purposes, except such as were conveyed by and in ac- 
cordance with certain forms there prescribed. This was the 9 
Geo. II. C. 36. Fonb. Eq. 460. Note. This Statute is of force in 
our State. It was enacted in 1736—to go into effect on the 24th 
day of June 1736. 

This Act has not been held to be of force in other States, for 
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the obvious reason, that it was passed long after the period of 
their colonization. It is of force in Georgia, for the following 
reasons : 

On the 25th February 1784, our Legislature passed an Act, 
(known as the “adopting Statute,”) by which it adopted the 
Common Law of England, and such of the Statutes as were usu- 
ally in force in the Province of Geo. on the 14th day of May, 1776, 
so far at they were not contrary to the Constitution, Laws and 
Form of Government then established. 

It is necessary therefore, first, to ascertain what laws were in 
force in the Province previous to 14th May, 1776. 

In this search, the following rules have been thought to be the 
best and soundest guides, 

1. Chief Jus. Parsons’s opinion, 2 Mass. R. 534. 

2. Chief’ Jus. Shaw's opinion, 16 Pick. 107. 
Rule adopted by Judge Schley Schley’s Di. Pref. 23. 

Tried by these tests was this Statute of force in Georgia, ante- 
rior to the Revolution, or might it have been called into force 
had a case under it, arisen? Let us examine. 

1. These rules declare, that our ancestors brought with them 
at the time of the settlement of the Colony, all the Common Law, 
with the Statutes amendatory thereof, applicable to their situa- 
tion, and all other Statutes applicable to their condition. 

Out of this rule arise three inquiries. 

1. Was this Statute in existence at the time of the settlement 


" 


ad 


of the Colony ? 
2. Was it amendatory of the Common Law, and applicable to 


their condition ? 

3. Was it otherwise a Statute applicable to their condition ? 

1. What was the time of the settlement of the Colony ? 

The time of the settlement, was the time of the colonization— 
for the Provincial Legislature of 1770, by Act, declared the Prov- 
ince entitled to the Laws of Great Britain, which existed at the 
time of the colonization. Schley Di. Pref. 28. 

Now this time of settlement, or colonization, extended from the 
year 1733 to 1752, when Georgia became a Royal Colony. 

To ascertain then, the time of their settlement or colonization, 
we must make History, rather than Law Books, our authority. 

The several emigrations extended from the 1st Feb. 1733, (the 
time when the first emigration landed,) until 1752. Carroll’s His- 
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‘ol. 392, 393. Dr. Stevens’ History, 99, 106, 112, 122, 126, 127, 
128, 131, 437, 214, 276. This period was of course the time of 
the settlement, and the colonization of the Province. 

But there is further Historical evidence of this fact. » Until 
1742, the Province was a mere military colony, without any but 
the most limited Civil government. It was in point of fact, there- 
fore, after the establishment of Civil government, whenever this 
was, that the laws which are the birthright of Englishmen, were 
of force in the Colony. Car. His. Col. 372, 394, 405. Stevens’ 
History, 216, 217, 220, 221, 225, 276, 277, 278, 281, 381, 387, 
389, 401. I may suggest, besides, that the Acts of force in the 
State of Georgia extend to this period, and indicate this conclu- 
sion. See Schley’s Di. passim. 

All these things show, that the time of the colonization extend- 
ed to the year 1752—-the period when the Royal Government 
was extended over the Colony. 

Emigrations extended almost to this time—and the imperfect 
form of government (for a part of the time strictly military,) suit- 
ing the process of colonization which the trustees were pursuing, 
existed up to that period. 

But at this period, the Colonists were “ favored ”’ [for the first 
time] with the liberties and privileges enjoyed by their neighbors” 
—to use the words of a historian to whom I have referred. 

They had then, indeed, the enjoyment of the laws of England, 
which laws, then existing, and applicable to their condition, were 
from that time of force in the Colony. 

Now this Act of 9 George II. was then existing—having been 
passed in the early settlement of the Colony. 

2. Was it amendatory of the Common Law ? 

1. It was amendatory of the Common Law. 

By the Common Law lands were not devisable by will. 

By the Statutes 32, and 34, and 35, Henry, (commonly called 
the Statutes of Wills,) lands were made devisable to all persons 
“except bodies politic and corporate ’’—that is, into mortmain. 
2 Cain. Ca. 357. 

By the Statute of 43 Eliz. C. 4, lands might be devised even 
to a corporation, for charitable uses, and imperfect and uncertain 
bequests were made valid. 

By the Statute of 9 Geo. II. C. 36, all alienations of land, by 
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devise or otherwise, (except by deed under certain regulations 
there prescribed,) to charitable uses, were declared to be void. 

Here then was a Common Law principle, amended and mod- 
ified by the several Statutes—and the latter is of course amenda- 
tory of the Common Law. 

2. Was it applicable to the condition of the Colonists at the 
time of the colonization ? 

It is self-evident, that that which was applicable to their condi- 
tion, it was their policy to pursue. 

Let us see what was the policy of the infant Colony. 

It is obvious, that it was their policy to increase the number of 
their inhabitants, and to enlarge their trade and commerce to the 
greatest possible extent. That these were, and should have been 
two of the chief objects of their policy, all will agree. Now in 
these very objects, the Statute in question had its origin, which 
is shown in these two things. 

1. The mortmain acts had their origin in the feudal system. 
This statute, though not strictly a mortmain act, is, in some sort, 
a modification of the mortmain acts ; and its tendency isto check 
the too great accumulation of lands in the hands of corporations. 

Now the trustees established military fiefs in Georgia—limited 
the amount of land which each settler might possess—and requir- 
ed service of him, in consideration thereof. 1 Car. His. Col. 308, 
394. 

After the surrender of the charter, numerical strength was 
still of equal importance, and it was still the policy of the colonists 
to keep large bodies of land out of one hand, and especially of 
the dead hand. 

2. This act of 9 Geo. II. though said to be, in some sort, a mod- 
ification of the mortmain acts, was created, not so much with ref- 
erence to the dead hand, as in consideration of trade and com- 
merce. It it somewhere said to be in aid of commerce. Jer. 
Eq. Jur. 236. 

If one of those two principal objects of policy of the infant col- 
ony, was to encourage trade and commerce, it was its interest 
not to lock up lands by their accumulation in the hands of a char- 
itable corporation, or of any person else, or to throw the proceeds 
of their sale into such a channel by devises—for then the legatee 
could invest the fund inland, and the result deprecated would be 
obtained by circuity. 
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It was to meet a result like to this, that the Statute was fram. 
ed and construed in the mother country, and the reasons seem to 
be much stronger for its application in the colony. 

We have seen that the trustees were jealous of the accumula- 
tion of land in one hand and it was the policy of the colony to 
prevent it during their administration. 

Afterwards, the same principles dictated a similar jealousy on 
the part of the colonists, though they were more prudent and 
liberal in their limitation of the number of acres to each man. 

Yet still they did limit this accumulation, for they needed a 
general division of lands to attract settlers, cultivators, and de- 
fenders of the soil, and they needed a free interchange of bargain 
and sale of this, the chief source of their wealth in the colony. 

And the impress of this policy still lingers in our head-right 
acts. 

This seems very clear—but a doubt may arise as to the exist- 
ence of such a state of things in the colony anterior to the revo- 
lution, as would have raised occasion for the application of this 
act. ‘ 

There were no great corporations in the province, and it may 
be supposed there were no charities calculated to lock up lands, 
or absorb funds at this period. But this is a mistake. There 
were such institutions in the early days of the colony. 

The Saltzburgers, (with the aid of English benevolence,) had 
established an Orphan Asylum at Ebenezer as early as 1736. 

From this, the celebrated George Whitfield took his hint, and 
founded the orphan house at Savannah. Harris’ Oglethorpe, 
182,183,184. Morse’s Univ. Geog. 740. 

To the support of this charity, this remarkable man devoted 
his energies, collected large sums of money, and procured en- 
dowments for many years. Bishop Berkeley, also contributed 
to the same. 

Here, then, were two public charities to support, in which 
good and great men in both hemispheres were interested. 

It would have been easy for colonists, (whose children were so 
deeply interested inthe result,) dying possessed of lands, to have left 
them to these institutions, which might have soon amassed great 
wealth by this means, had they been permitted to do so. 

But we hrve seen that this would have been contrary to the 
policy of the province. And we cannot doubt, that if it had been 
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attempted, the strong policy which we have recognised would 
have called this statute into use. 

In short, is it not probable that this statute did restrain and 
prevent such conveyances to these praiseworthy institutions ? 

If, then, this Statute, was, by its nature, calculated to protect 
and encourage the policy of the colony, it was of course applica- 
ble to its condition. 

Existing, therefore, at the time of the colonization of the prov- 
ince, amendatory of the Common Law, and applicable to the 
condition of the colony, we conclude that it was of force in Geor- 
gia previous to the 24th day of May, 1776, and of course, adopt- 
ed by our Statute. 

There is yet another view of this subject. According to the 
opinion of an eminent lawyer, (which rule Judge Schley found 
exceedingly useful to him while making his compilation,) there is 
another guide in this inquiry, viz: All the English Statutes of a 
general nature, existingat the time of the settlement of the colony, 
were applicable to the condition of the Colony,and of force on the 
24th May, 1776. 

This Statute was of a general nature. 

The mortmain acts, confessedly, were of a general nature—the 
first provision against mortmain, found its way into Magna 
Charta. 

The Statute of Edward de Religiosis,7 Ed.1, S. 2, C.1, af- 
terwards declared it to be illegal, to convey lands into mortmain. 

The Statutes of Wills, 32 Hen. VIII, C. 1, and 34, §& 35, Hen. 
VII, C.5, authorise devises of lands, except to bodies politic or 
corpo-rate—-ths is into mortmain. 

Other Statutes continued the prohibition, But by construction 
of 43 Eliz. Ch.4, (commonly called the Statute of Charitable uses,) 
these acis were modified so as to allow corporations to take lands 
by devise to charitable uses. 

These mortmain acts, as they affected the real estate of the 
kingdom were of course of a general nature. 

They have been held (upon this principle, in part, as I suppose,) 
to be of force in various of the American colonies, as in Virg. 3 
Leigh 480. In Ken.2, Dana, 175. In Penn. 2, Kent Com. 285, 
282. 

The 43 Elizabeth has been, and is now of force in North 
Carolina and Kentucky. Ang. & Am. on Cor. 114. 1 Hawks, 
96. 2 Dana, 170. 
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Pennsylvania and Massachusetts have adopted the principle of 
the Statute. Aw. § Ames on Corp. 115. 

It was repealed in Virginia in 1792. 

Its doctrines recognised by 3d Sec. of Declaration of Rights in 
Maryland. An. §& Am. 115. 

The Statutes of Will, were also of a general nature, and have 
always been acknowledged to have been of force in Georgia, and 
perhaps every other State in the United States. : 

Now these mortmain acts, and the Statute of Wills, were mod- 
ified by the 43 of Elizabeth. And the 43 Elizabeth in its turn 
modified by S. Geo. II. 

Of course, this act must be of the same general nature with 
those modified by it. 

And being of a general nature, and existing at the time of the 
colonization, itis found to be of force in the colony, on 24th May, ’76. 

If this Statute be of force in Georgia, its effect is to render 
void all bequests to charitable uses, not conforming to its require- 
ments. Ram. on Wills, 25, 26,27. 2 Fonb. Eq. 212. 3 Bron. 
C. R.373. 1 Ves.108. 4 Bron.C. R.156. 2 Rop. on Leg. 104, 
105,106. Amb. 20, 614, 651. 

It does not prohibit charities, it only prescribes certain solemn 
forms by which they shall take effect, and provides protection to a 
commercial community against the influences of ignorance and 
superstition, operating on weak minds in the dying hour. 

The experience of ages in England has found this to be the 
true policy. The same causes exist to make it our policy. 

It is true that the Courts in several of our States have inclined 
to the support of charitable bequests by Will, in any form, but it is 
to be attributed, perhaps, to the limited experience of our people 
in this regard, very limited as compared to the English, the light 
of whose experience has streamed along the vista of so many 
centuries. 

Some of our Judges have manifested pious sympathies with 
testators of these charities. This was natural. 

So the English Judges often inclined to make the general 
law yield to the interesting features of a particular charity. But 
experience taught them at length that this was not wise. And 
this act was made so plain as to defy evasion. 

Reflection must convince us thatthe policy of this Statute should 
be the policy of our legislation. 

And the Courts, in administering the law, will, no doubt, lose 
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sight of the attractive features of the particular case, of the effort 
to apply general principles of justice—will, in short, merge the 
sympathy of the man in the reason of the judge. Amb, 20. 3 
Leigh, 450. 

III. If this act be not of force in the State of Georgia, several 
very intricate questions arise in giving direction to this case. 

Two of the legatees we unincorporated at the time of the exe- 
cution of this will. 

One of them has been since incorporated ; but the heirs at law 
plead that both of these legacies are void. 

1. They clearly would have been void at Common Law. We 
have no Statute of our own applying to such a case. 

What is the effect of Common Law principles and of English 
Statutes upon the question. 

Such a bequest is void at Common Law. Shep. Touch. Si. 
Devise, 509. Pow. on Dev. 337. 1 Black. R. 16. Sand. on W. 
§ T.62, 466. 2 7. R. 672. 24 Wheat. 1. 

A church or society that has no legal incorporation, cannot hold 
real estate under a will, still less can persons, in the name of of- 
fice derived from such church or society. 3 Verm. R. 400. 9 
Mass. R. 259. 8 John. R. 385. 

2. If then, these legacies would be void at Common Law, and 
there is no remedy in our State legislation, the question arises, 
whether or not there is any remedy in the Statutes of England of 
force in this country ? 

If the 43 Eliz. Cap. 4, be of force in our State, there is a rem- 
edy, certainly, by which a Court of Chancery can make valid these 
charities, imperfect and defective upon Common Law principles, 
and carry them into effect. 

But the 43 Eliz. is not of force here— 

First, Because it was repealed by 9 Geo. II. Cap. 36, so far as 
to deprive the Chancellor of authority to carry into effect be- 
quests to charities which are not executed according to its forms, 
viz: which are not conveyed by deed, executed 12 calendar months 
before the donor’s death, and enrolled within six months from the 
time of its execution. 

It was thus repealed in June 1736, before the Colony of Geor- 
gia was so organized into a Civil and Legislative government, 
that the Statutes of a general nature, or amendatory of the Com- 
mon Law, (of which this was one,) might become of force in the 


Colony. 
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Secondly, If the 43d Eliz. ever was of force in Georgia, it 
cannot have been of force since the passage of our Judiciary Act 















of 1799; because, as I have shown, from that time, the powers of 





our Courts of Equity have been limited to those which are grant- 






ed by Statute, or adopted by our reviving Act. 
Thirdly, Ifthe 43d E/iz. be not of force in Georgia, there re- ; 
mains no remedy by which these charities can be sustained—un- 







less there be inherent power in our Courts of Chancery, as such, 






to apply such remedy. 

That such power existed in the English Chancery at one time, 
and exists in all those Courts of our States, (colonized before the 
enactments of 9 Geo. II. C.36,) whose Chancery practice is mod- 
elled on English jurisprudence, is the opinion of the Supreme 
Court of the U.S. (at the present day,) and of many of the Su- 
preme Courts of the States. And this we concede. 

But our Court of Equity has no such power in Georgia, be- 










cause— 

First, Whether tke 9 Geo. II. is of force in Georgia or not, it 
.seems certain that at the same time that it repealed the 43d E:- 
liz. it in effect repealed all the Chancery principles by which 
these defects could be remedied ; inasmuch as its requirements 
and provisions are entirely inconsistent with both the one and 







the other. 

If so, there was no such Chancery power, (inherent) by which 
the Court could effect this remedy, existing in England at the 
time Georgia was colonized, and therefore none could be of force 







in this country. 
Secondly, If we are right as to the limited character of our 
Equity jurisdiction, then of course, our Court of Equity has no 







jurisdiction over charities. 









C. J. Jenkins, for defendant in error, cited the following points 
and authorities : 








1. The Superior Court, inthe exercise of its Chancery jurisdic- 

tion, has power to grant the prayer of the Bill. The Act of 

1799 confers on that Court, general Chancery powers. The 

decree prayed is within the powers specially granted. Act of 

1799. Prince, 447. 

2. The Statute of 9th George II. Chap. 36, is not of force in 
VOL. EV. 53 
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Georgia. 1 Kelly, 604. Roper on Legacies, 129, 130. Ward 
on Legacies, (18 L. L.) 86. Powel on Devises,18. 2 Merivale, 
143. Angel § Ames, 117. 

3. TheStatute of 43d Elizabeth, Chap. 4th, is of force in Geor- 
gia, and if not, the Superior Court has power, as a Court of Chan- 
cery, to carry into effect the manifest intention of the testator in 
his residuary clauses. 18 Pickering, 107. 9 Cowen, 487, (See 
486 to 489.) Angel § Ames on Cor.119. 4 Metcalf, 378. 24 Picker- 
ing, 146. 2 Howard, 127. 7 Johnson’s Chan. 292. 1 Richard- 
son’s E. R. 99. 

4, The bequests in the residuary clauses are to natural persons 
(not named, but so designated as to be easily identified,) in trust 
for certain charitable uses. ‘The answers make known these per- 
sons by name, and pray fora decree to them, upon the trusts con- 
templated in the will. and the decree issoframed. This removes 
all difficulty as to the unincorporated societies. 

5. The Augusta Free Schoo] Society, is, by its charter, ex- 
pressly empowered to take and hold real estate. So are the oth- 
er incorporated societies. 


Mr. Cone, for the residuary legatees, made the following 
points. 


1st. The Superior Courts of Georgia have general Equity Ju- 
risdiction, and are clothed with powers to protect and enforce 
charitable donations. 1 Stevens’ History of Georgia, 387, 391. 
Watkins’ Digest, 220, 254, 338, 389, 391, 422, 439, 480, 621, 
707. 1 Kelly’s Repts. 23, 27, 239, 40,377, 8. 2 Do. 420,460. 

2d. The bequests to the residuary legatees, are charitable 
bequests. Shelford on Mortmain, 61,63. Duke, 82, 109. Tot- 
hill, 34. Pophim,139. 1 Repts.26. 1 Equity Cases Abridged, 95. 
Pl. 3, 1 Vesey, Jun. 243. 10 Do. 22. 14 Do.7. 1 Vesey, Sen. 
43. 2 Do. 275,426. 3 Brown's Chan. Cases,171. 4 Do.69. 2 
Cox, 301. 2 Barnwell §& Alderson, 97. 6th Stanton, 359. Klyng 
Repts.34. 2 Equity Cases Abridged, 193. 1 Jarman on Wills, 
191. 

3d. The Statute of 9th George the Second, making void devi- 
ses and bequests of charitable uses, is not of force in Georgia. 

Ist. Because it was not passed until after the colonization of 
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Georgia. 1 Stevens’ Hist.89,91, 95,99, 101. Shelford on Mort- 
main, 99. 1 Blackstone’s Com.108. 

2d. Because, by its provisions, it does not extend to the colonies, 
and therefore does not bind them. 1 Blackstone’s Com.108. 7 
Repts. 34. 5 Vesey, 240. 8 Do. 96. 2 Salkeld, 411, 666. 4 
Burrow’s, 2500. 2 Brown’s Chan. Cases, 328. Cowper, 204. Am- 
bler,428. 2 Pierre Williams, 75. 

3d. Because it is purely an English Statute, not applicable to 
the situation of the colonies, and Georgia in particular, and not 
made of force by our adopting Statute. She/ford on Mortmain, 
101,194. 1 Ball § Batty,154. 2 Merivale, 143. Fonblanque, 
Equity, 490, 502. 2 Kent’s Com. 223, 229. Prince’s Digest, 
570. 

4th. But evenadmitting it to be of force, the bequests to the re- 
siduary legatees are not within its provisions. Shelford on Mort- 
main, 98, 101. 9 Modern Repts. 222. 2 Burn’s Ecclesiastical 
Law, 555. 

5th. The Statute of 43 Elizabeth, commonly called the Statute 
of charitable uses, is of force in Georgia. Shelford on Mortmain, 
61,62. Hotchkiss’ Digest, 20. 1 Stevens's Hist. 62, 3,6, 7, 8, 
73, 4, 5, 320, 350, 354. 16 Pickering, 107. 24 Do. 146, 153. 
2 Kent’s Com. 285. 4 Do. 507,8. 1 Hawk’s, 96. 2 Dana, 170. 
1 Devereaux, Chan. Repts.276. 2 Iredell’s Equity Cases, 255. 4 
Dana, 357. 

6th. Admitting, however, that Statute not to be of force, the 
bequests to the treasurers of the unincorporated societies are 
valid, independent of that Statute, and will be protected and en- 
forced by virtue of the general Common Law Equity Jurisdic- 
tion of the Court of Chancery. Shelford on Mortmain, 200. 1 
Blythe's Repts. 347. 1 Chan. Cases, 157. 2 Pierre Williams, 119. 
2 Vesey, Sen. 328, 426. Duke, 135, 380, 644. 2 Gibson’s Codez, 
1158. 2 Vernon, 344. 2 Equity Cases Abridged,198. 1Vesey, 
Jun. 475. 1 Coke, 24, (Porter's Case.) Pophim, 67, 8. 
2 Levins, 167. 2 Pierre Williams, 102. 1 Eden’s Repts. 10. 
Ambler, 351. 1 Wm. Blackstone, 90. Wailmot’s Notes, 1, 26. 
1 Mylne §: Keane, 376. 1 Drury §& Warren, 258. 7 Vesey, 36. 

American cases on this point: 2 Peter’s, 566. 3 Do. 99. 8 
Connecticut Repts. 9 Cowen, 479. 17 Sergeant § Rawle, 89. 1 
Pennsylvania, 51. Magill vs. Brown, (pamphlet.) 5 Watts, 493. 
1 Hawk's, 96, 7. 12 Mass. 5,37. 16 Pickering, 107. 24 Do. 
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146. 9 Cowen, 427,437. 20 Wendeil,119. 7 Page, 77. 3 Pe 
ters, 501. 2 Howard, 127. 3 Shotwell,9. 1 Voss, 96. 4 Dana, 
534. 1 Hoffman,201. 7 Vermont, 241. 1 Richardson's Equity 
Repts.99. Do. Law Repts. 174. 9 Ohio Repts. 203. Metcalf, 
378. 

See also 2 Kent’s Com. 5 edition, 287,288. 2 Story’s Eq. 550, 
545, 556, 563,4, 566. 

7th. Uncertainty as to the persons who are to enjoy the bene- 
fit of the bequests does not affect their validity. Shelford on 
Mortma n, 359, 367, 8, 370. 3 Brown’s Chan. Cases, 517. 1 Ve- 
sey, Jun. 464. 7 Cranch, 45. 2 Peters, 256. 6 Do. 436, 7. 2 
Story’s Equity Jurisprudeuce, 542, 3. 

The bequests of the residuary legatees are good and valid as 
ordinary trusts at Common Law, independent of their charitable 
character. 


Mr. Govup, in conclusion, for plaintiff in error, cited, Cas 
Temp. Holt, 341. 3 Leigh, 476,8. Story’s Com. §§1168, 1170, 
1194. 


By the Court—W arner, J. delivering the opinion. 


This cause has been argued with ability, by the counsel on 
both sides, and in a manner too, which commands the entire ap- 
probation of the Court. The various points relied on, have been 
distinctly made, and the authorities cited, appear to have been 
well considered by the counsel, before the argument, which has en- 
abled them to present their views in a clear, and concise manner, 
without embarrassment to themselve3, or the Court. 

Without noticing all the topics discussed in the arguments, as 
illustrative of the main grounds of the controversy, we shall con- 
fine ourselves to the principal points, made by the record. 

On the trial of the cause in the Court below, the counsel for 
the heirs at law, who are the plaintiffs in error, requested the 
Court to charge the jury. First, that the Court, in the exercise 
of its Equity jurisdiction, has no power to grant the prayer of the 
Bill, having no powers as a Court of Chancery, but such as are 
granted by the Judiciary Act of 1799, and subsequent Statutes. 

Second, that if the Court had such powers, the Statute of 9 
Geo. II. Cap. 36, is of force in this State, and by virtue of said 
Statute, all said residuary legacies are void. 
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Third, that two of the residuary legatees, (to wit) the Ameri- 
can Bible Society, and the Domestic Missionary Society, not be- 
ing bodies corporate and politic, either at the time of the devise, 
or the death of the testator, weve incapable of taking under said 
devise. 

Fourth, that the Statute of 43 Eliz. Cap. 4, is not of force in 
this State. 

Fifth, that this Court, as a Court of Chancery, has no inhe- 
rent power, independent of said last mentioned Statute, by which 
it can carry into effect, the supposed intention of the testator, in 
the residuary clause of his Will; which charge, as requested, the 
Court refused to give, but charged the contrary, to which the 
counsel for the heirs at law excepted; and now assign the same 
for error here. 

[1.] We will first consider whether the Statute of 9 Geo. LI. is 
of force in this State. 

We are of the opinion that this Statute never was of force in 
Georgia. It was not enacted, until after the settlement of the 
Colony, and was not properly adapted to the circumstances of 
the Colonists, at the time of their settlement in 1733—nor on the 
14th May, 1776. 

The Statutes of mortmain were introduced into Great Britain 
during the establishment and grandeur of the Roman church, to 
check the ecclesiastics from absorbing in perpetuity, in hands that 
never die, all the lands in the kingdom and thereby withdrawing 
them from public, and feudal charges, 2 Kent’s Com, 282.— 
The extension of Christianity was one of the leading objects 
which the trustees had in view, in the settlement of our infant 
Colony ; and we can hardly suppose there was any danger, that 
the cunning of the Priesthood would exert undue influence over: 
the minds of weak and dying persons, in the Colony of Georgia, 


so as to require the restraints imposed by the mortmain Acts of" 


Great Britain. We are not aware that the early Colonists, or 
their descendants, were at all likely to bequeath, or devise their 
worldly substance, to superstitious uses ; to maintain a Priest to. 
Say mass; to maintain him or others to pray for the souls of the. 
dead ; to maintain perpetual obits, lamps, torches, &c., used to. 
help save the souls of men out of Purgatory. There existed no. 
reason, taking into view the condition of the Colonists, from the 
time of their first settlement, up to the time of our adopting the 
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Common and Statute Laws of England, why the mortmain Acts 
of Great Britain should have been adopted. Nor are we aware, 
even at the present time, that our people are so much inclined to 
indulge in charitable donations for the advancement of christiani- 
ty, education, and other charitable objects, as to require legisla- 
tive restriction for the protection of their heirs, in making their 
last wills and testaments. But the Act of 9 George IL. has been 
adjudged in England, to be an Act of local policy, complicated 
with local establishments, intended to have a /ocal operation ; and 
that it did not extend to the Colonies. The Attorney General 
vs. Stewart, 2 Merivale’s Rep. 143. 

[2.] Although it is not necessary, in the view which we have 
taken of this case, to determine whether the Statute of 43 Eliza- 
beth is of force in this State; yet, as itis our judgment that the 
principles of that Statute were applicable to the circumstances of 
the people of Georgia, at the time of the settlement of the Colo- 
ny, as well as at the time of our adoption of the Common and 
Statute laws of England, we will express our views in relation 
to it. 

The Colony of Georgia was founded in charity ; and hence the 
necessity of invoking the aid and protection of the Statute, so 
far as its principles were applicable. We do not desire to be un- 
derstood, that the legislature intended to adopt all the forms of 
proceeding required by that Statute; but, as it had long been the 
standard of charity, in England, and clearly distinguished be- 
tween what should be considered charitable and superstitious do- 
nations, it is reasonable to suppose, that the Colonists brought 
with them, the same distinction made by the Statute of Eliza- 
beth, and adopted it as a rule of their conduct, in their new home, 

That such objects of charity as are specified in that Statute, as 
well as such objects as had, by the judicial construction of the 
Courts of Great Britain, been held to be within its provisions, 
would have been consid>red by our ancestors, as awful and prop- 
er objects of charity; and hence it is, we say, that in our judg- 
ment, the principles of the Statute of 43 Elizabeth, have been a- 
dopted in this State. 

The first, third, and fifth grounds of error, will be considered 
together ; involving as they do, the jurisdiction of the Court, and 
the capacity of two of the residuary legatees to take, under the 
will of the testator. 
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[3.] It is urged on behalf of the plaintiffs in error, that the 

Superior Courts in Georgia, have ouly a limited, and not a gen- 
eral jurisdiction, over Equity ‘causes. 

The 53 Section of the Judiciary Act of 1799, declares “ that 
the Superior Courts in the several] counties, shall exercise the 
powers of a Court of Equity, in all cases where a Common Law 
remedy is not adequate to compel parties in any cause to discov- 
er on oath all requisite points necessary to the investigation of 
truth and justice; to discover transactions between Copartners, 
and Co-Executors; to compel distribution of intestates’ estates, 
and payment of legacies; and to discover fraudulent transactions 
for the benefit of creditors, and the proceedings in all such cases 
shall be by Bill, &c. Marbury and Crawford’ Dig. 307. The 
complainant’s bill having been filed, for the direction of the Court 
as to the payment of the legacies under the testator’s will, we think, 
there can be no doubt as to the jurisdiction of the Court, in this 
case, even should it be limited to the particular cases enumera- 
ted in the Act, as insisted on by the counsel for the plaintiffs in 
error; but we are not willing to place our judgment on such 
narrow grounds. 

It was evidently the intention of the Legislature, to confer upon 
the Superior Courts Equity jurisdiction; and we think the words 
of the Act are broad enough to confer general Equity jurisdiction 
in all cases where a Common Law remedy is not adequate. 

The words of the Act are— the Superior Courts in the sever- 
al counties, shall exercise the powers of a Court of Equity, znall 
cases where a Common Law remedy is no! adequate.” The argu- 
ment for the plaintiffs in error is, that the Equity jurisdiction of 
the Superior Courts, is to be confined to the particular cases enu- 
merated in the Act of 1799, and subsequent Statutes; that our 
adopting Statute of 1784, did not embrace the system of Equity 
jurisprudence as it existed in Great Britain on the 14th May, 
1776, as a part of the Common Law; that the Equity jurisdiction 
of that Kingdom was derived trom the Civil Luw, and formed no 
part of the Common Law, which was recognized and adopted as 
the law of this State. If the words of the Judiciary Act of 1799, 
would render the exercise of general Equity jurisdiction a doubt- 
Jul question, independent of any judicial construction heretofore 
given to that Act; yet, when we take into consideration the con- 


temporaneous construction which has been given to it, in favor of 
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the exercise of such general Equity jurisdiction, in all cases where 


a Common Law remedy was not adequate by our Courts, for a 
period of nearly fifty years, Without any aftempt, on the part of 
the Legislature, to restriet its exercise, We cannot new consider 
itas an open question. That the equitable jurisdiction of the 
Court of Chancery in Great Britain, is founded upon and follows 
the Civil Law, in many of its leading doctrines, is unquestionably 
true; although the eminent jurists of that Kingdom have not al- 
ways been willing to make such an admission. It is not so easy, 
says Mr. Justice Story, to ascertain the origin of the equitable or 
extraordinary jurisdiction of the Court of Chancery. By some 
persons, it has been held to be as ancient as the Kingdom itself ; 
others are of a different opinion. In a note to the original text, 
the learned Commentator calls our attention to the vindication of 
the judgment given by King James in the case of the Court of 
Chancery, 1 Collectane Juridica, where it is said, “ It cannot be 
denied but that the Chancery, as it judgeth in Equity, is a part of 
the law of the land, and of the ancient Common Law, for Equity 
is, and always hath been, a part of the law of the land. 1 Story’s 
Com. on Equity, 41, 42. Whatever may have been the origin of 
the equitable jurisdiction of the Courts of Equity in Great Brit- 
ain, it is quite certain that the principles of Equity jurisprudence 
were incorporated into, and constituted an important part of the 
judicial system of that country, long anterior to the American Rev- 
olution. Blackstone says: General customs, or the Common 
Law, properly so called, is that law by which proceedings and 
determinations, in the King’s ordinary Courts of justice, are gui- 
ded and directed, which are the four Superior Courts of Record, 
the Chancery, the King’s Bench, the Common Pleas and the Ex- 
chequer. But how, inquires the learned Commentator, are these 
customs or maxims of the Common Law to be known, and by 
whoth ‘is their validity to be determined? The answer is, by the 
Judges in the several Courts of justice. They are the depositaries 
of the laws; the living oracles who must decide in all cases of 
doubt, and who are bound to decide according to the law of the 
land. And indeed, these judicial deetsions are the principal and 
most authoritative evidence, that can be given of the existence of 
such a custom as shall form a part of the Common Law. 1 
Blackstone's Com. 68,69. The principles of equity, as adminis- 
tered in Great Britain, were never intended to create a new law, 
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but were introduced for the purpose of assisting and giving effect 


to the general laws of the realm. Equity follows the law, but 
does not control it. The office of Equity is to protect and support 
the Common Law, and carry it into practical effect, to secure its 
protecting influence for the benefit of the subject, where by rea- 
son of its universality it would fail to accomplish that object. Eq- 
uity, says Blackstone, in its true and genuine meaning, is the soul 
and spirit of all law. Here, by equity, we mean nothing but the 
sound interpretation of the law. 3 Blackstone’s Com. 429, 431. 
When we adopted the Common Law of England, we adopted it 
as an entire system, so far as it was properly adapted to the cir- 
cumstances of our people ; and the principles of Equity, as there 
administered, for the purpose of giving a practical effect to those 
laws, constituted a part thereof. 

The principles of Equity, as enforced by the Court of Chan- 
cery in Great Britain, were as necessary to give complete efficacy 
to the laws, in the Colony of Georgia, as in that country from 
whence the laws were derived. The first Provincial Governor 
of the Colony, was therefore invested with the custody of the 
Great Seal, and as Chancellor within the province, had the same 
powers as the Lord High Chancellor of England. Stevens’ His- 
tory of Georgia, Vol. 1, 387. A Court of Chancery was ordered, 
for hearing and determining all matters of Equity, as early as 
1754, to be held before the Governor as Chancellor; and a Mas- 
ter, Register, and Examiner, were appoited as officers of the 
Court. Ibid, 391. The Ecclesiastical or Canon laws of Eng- 
land, were derived from the Civil law, yet, they constitute a part 
of the unwritten, or Common Law of that kingdom. They owe 
their validity, says Blackstone, because they have been admitted, 
and received by immemorial usage and custom. 1 Black. Com.79. 
The same remark might with propriety have been made, with 
regard to the principles of Equity, derived from the Civil Law. 
The Law Merchant, however different from the general rules of 
the Common Law in its origin, has been ingrafted into it, and 
made a part of it. The Law Merchant, says Mr. Justice Buller, in 
Masten vs. Miller, (4 Term Rep. 342,) “is a system of Equity, 
founded on the rules of Equity, and governed in all its parts, by 
plain justice and good faith.” A great proportion of the rules 
and maxims which constitute the immense code of the Common 
Law, grew into use by gradual adoption, and received from time 

VOL. IV. 54 
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to time, the sanction of the Courts of justice, without any legisla- 
tive act or interference. It was the application of the dictates of 
natural justice and of cultivated reason, to particular cases. In 
the just language of Sir Matthew Hale, the Common Law of 
England is “ not the product of the wisdom of some one man, or 
society of men, in any one age; but of the wisdom, counsel, ex- 
perience and observation of many ages of wise and observing 
men.” 1 Kent’s Com. 471. We have endeavored to show, that 
the principles of Equity were introduced into the Jurisprudence 
of Great Britain, at a very early period, not for the purpose of 
creating any new law, but to give a more perfect and practical ef- 
fect to the general laws of that country, and thereby became a 
necessary part of that judicial system of laws, which we adopted 
in this country, so far as the same were suited to our circumstan- 
ces and condition; that when the Legislature of 1799 declared 
the Superior Courts shall exercise the powers of a Court of Equi- 
ty, in all cases where a Common Law remedy is not adequate, 
they intended the Superior Courts should exercise and adopt as 
a rule for their government, the same principles of Equity 
which had been recognized and settled by the Court of Chan- 
cery in England, prior to the American Revolution, so far 
as the same were not contrary to the constitution, laws, and 
form of government of this State. The Act of 1784 adopted the 
laws of England, adapted to our circumstances. ‘The Act of 1799 
confered Equity powers on the Superior Courts, necessary to give 
to those laws a complete and practical application, for the bene- 
fit of the citizens of this State, in as full and ample manner, as the 
same existed in Great Britain, for the benefit of the subjects of 
that kingdom. We have not only adopted the laws of England 
suited to our circumstances, but we have created the necessary 
judicial machinery, to give to those laws a practical and 
benencial effect, and such we understand to be the office and du- 
ty of aCourt of Equity, and such we understand to have been the 
object of the Legislature, in 1799, in conferring Equity powers 
on the Superior Courts. 

[4.] But with regard to the jurisdiction of Courts of Equity 
over charitable bequests and devises, although originally derived 
from the Civil Law, we have high authority for saying, the princi- 
ples by which those Courts are governed in relation thereto, have 
been for ages incorporated into the laws of England. 2 Story’s 
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Equity Jurisprudence, 393, section 1141. Philadelphia Baptist 
Association vs. Smith and Robertson, 3 Peter’s Rep. 481, 2. 4 Kent’s 
Com. 508. Vidall, et al. vs. Girard’s Ex’rs.2 Howard’s Rep, 196. 

The next question is, as to the validity of the bequsts, to the 
American Bible Society, and the Domestic Missionary Society. 
These two societies, were not incorporated at the death of the 
testator. 

The bequests are to the Treasurer of each Society, and his 
successors in office ; for the sole use, benefit, and behoof thereof. 
The record discloses, that Wm. Whitlock, Jun., is the Treasurer 
of the American Bible Society ; and Elizur Newton, the Trea- 
surer of the Domestic Missionary Society; and that the Ameri- 
can Bible Society was established for the purpose of encoura- 
ging a wider circulation of the Holy Scriptures, in the common 
version, without note or comment. The object of the Domestic 
Missionary Society was, to send ministers wherever they might 
think it expedient, within the State of Georgia, and to assist in 
building up feeble churches. 

These charitable trusts created by the testator, are not only 
lawful, but highly commendable; intended to enlighten and im- 
prove both the social and moral condition of his fellow men. 

It is a cardinal rule in the construction of wills, to give effect to 
the intention of the testator, when the same can be done without 
violating any settled principle of the law. The authorities cited at 
the bar, in our judgment, establish the following propositions : 
that in the construction of charitable bequests, the Court will be 
liberai, so as to carry into effect the imtention of the testator; that 
where the charitable intent can be discovered from the will, a 
Court of Equity will carry such intent into execution, and sup- 
port the charitable purpose ; that the Court will not suffer an 
equitable interest to fail for want of a trustee to support it; that 
it never has been considered as an objection to a charitable use, 
because it was general, and in some respects indefinite ; unless 
there was an uncertainty as to the amount intended to be given, 
or the general object of the use was of so uncertain and indefinite 
a character, that it could not be executed ; that a Court of Equi- 
ty has an inherent jurisdiction in cases of charitable bequests and 
devises, and that cases of charity in the Courts of Equity in Eng- 
land, were held valid, and executed independently of, and previ- 
ous to the Statute of 43 Elizabeth. 2 Kent’s Com. 287. 2 Ro- 
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per on Legacies, 140. Executors of Burr vs. Smith, et al..7 Ver- 
ment Rep. 241. Vidal, et al. vs. Girard’s Executors, 2 Howard’s 
Rep. 127. Attorney General, vs. Jolly, 1 Richardson’s Eq. Rep. 
99. Coggeshall vs Pelton, John Ch. Rep. 292. Griffin vs. Gra- 
ham, 1 Hawks’ Rep.96. The charitable bequests in the will of 
the testatcr, John Fox, to the Treasurer of the American Bible 
Society, and to the Treasurer of the Domestic Missionary Socie- 
ty, for the sole use, bencfit, and behoof of said Societies, are defi- 
nite, and!the specific’objects of the trusts pointed out. The Trea- 
surers of the respective Societies, and their successors in office, 
are constituted ¢rustces for the sole use, benefit, and behoof there- 
of. But if there had not been any ¢rustee named in the will, or 
the one named should refuse, or be incapable of acting, the Court 
would, by virtue of its inherent jurisdiction over charitable uses 
and trusts, lay hold of the trust fund,-and carry into effect the 
charituble intention of the testator, by appointing a trustee for that 
purpose, if necessary. Let the judgment of the Court below be 


affirmed. 


( C- bt - A Hed 





No. 47—Tuomas G. Hatt, plaintiff in error, vs. Epenezer 
Pace, defendant. 


[1.] Asa general rule, Trover will not lie in favor of a tenant, in common against 
his co-tenant. 

[2.] A special agent, by mingling his own goods with those of his principal, 
cannot create a tenancy in Common. 

[3.] A uew trial will be granted by the Supreme Court where the record dis 
closes no evidence whatever to sustain the verdict of the Jury, or if the ver- 
dict is clearly against the evidence. 

[4.] Where an agent was to have ninety days within which to account for the 
sale of the articles consigned to him, the principal has no right of action until 
the expiration of the ninety days. And these facts being made clear to the 
Jury by the evidence, their verdict for the plaintiff will be set aside, and a 
new trial granted. 

[5.] Collateral securities, pledged bona fide for the payment of a debt, are_not 
subject to garnishment at the suit of other creditors. 
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Trover in Richmond Superior Court, Tried before Judge 
Hott, January Term, 1848. 


This was an action of Trover, for a promissory note, for seven 
hundred dollars, drawn by William E. Dearing and indorsed by 
William Dearing, and tried on this appeal. 

The following is a brief of the evidence submitted to the Jury. 


1, Carter CRITTENDEN, sworn for plaintiff. 


Heard plaintiff demand of defendant the note for which this 
suit is brought. Defendant refused to deliver it—told plaintiff to 
“go to hell*”—does not know the precise time, but it was im- 
mediately before this suit was brought. 

Cross Examrnep.—In a subsequent conversation, heard both 
parties say that the conversation above testified to was immedi- 
ately preceding arrest of defendant in this suit. In this subse- 
quent conversation, plaintiff stated that the note in dispute was 
given for buggies defendant had sold for him—admitted that de- 
fendant was to have ninety days to dispose of the buggies or re- 
turn them—some fifty or sixty days of that time was unexpired, 
when the suit was brought. In another conversation between 
witness and defendant, defendant said he received the four bug- 
gies as Page’s—that they were carried to Athens as Page’s—and 
sold as Page’s. 


2. Witiiam E. Deartne’s deposition read : 


Who testified, that he did purchase six buggies of the defend- 
ant, Thomas G. Hall; it was, as well as he recollects, during the 
month of August, eighteen hundred and forty-six, in the town of 
Athens. They were paid for in a note at six months, made by 
witness and indorsed by William Dearing. 

Defendant stated, at the time of making said sale, as well as 
recollected, that he was making said sale on account of Mr. E.. 
Page. . le 

The note has not been paid, and is not yetdue. The last time 


Notz.—Does this amount to a demand and refusal? Quere. Reporter. 
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he saw said note, it was in possession of Thomas G. Hall. He 
does not know what has become of said note. 

The defendant did not tell him, at the time of said trade, that 
part of the buggies were his own, but sold them all, as already 
stated, as the property of Mr. Page. The defendant gave no 
reason for selling them as he did. 

James Hulburt, sworn for defendant, was present at a conver- 
sation between the parties at the jail in Augusta, after defendant 
was committed under process in this suit. The two papers now 
exhibited were produced there. Plaintiff admitted that the two 
buggies at the bottom of the invoice, were defendant’s property, 
and that he, plaintiff, had no interest in them. He also admitted 
that he had given defendant ninety days to pay for his buggies. 
He also admitted that his claim on defendant was for the $527 25 
on the invoice only. 

Papers referred to, read to the Jury, as follows : 

1. Invoice of articles sent to Athens by E. Page, at prime cost, 
if sold to nett the amount clear of all charges, expense, commis- 
sions and defalcations, viz: 

1847. 1 Second hand leather top buggy, $120 00 
July 27. 1 Blue lined do. 100 00 
1 Drab Boat body, 110 00 

1 Fancy Drab 110 00 

Harness, 6 set, as perinv. J. T. Hungerford, 82 00 

3 yards carpeting, at $1 75, 5 25 


$527 25 


Also, 1 blue lined, 
1 blue lined, 90 
$200 
$527 25,, at 90 days. 

2. Received, Augusta, July 28, 1846, of Thos. G. Hall, a note on 
James Hulbert, for three hundred dollars—also, a note on Josiah 
Lewis, 135 dollars, as collaterals on goods sent to Athens, to be 
be sold on my account—said notes to be returned when said Hall 
settles for the goods or returns the same. E. PAGE. 

Amount claimed and contracted, $527 25, at 90 days. 

Conceditur—that J. Lewis’ note for $135 has been paid to 

plaintiff, and that plaintiff is under garnishment by other credi- 
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tors of defendant for a larger amount than the collaterals—this 
payment and garnishment both subsequent to the bringing of this 
action, and the garnishment before the payment. ; 
Witness understood from the parties, that defendant was to ~ 
have ninety days within which to make return for the sales of 
the buggies. When plaintiff made the admission, defendant asked 
him “why he had arrested him?” Plaintiff answered, that if he 
had made himself liable, defendant had his redress. 
Cross Examinep.—Plaintiff offered to settle with defendant if 
he would account for the $527 25. Plaintiff said defendant was 
to have ninety days in which to return the buggies or account 
for their proceeds. Hall was insolvent, with judgments against 
him, at the time he received the buggies; and plaintiff, as a pru-- 
dent man, would not have parted with the title to the buggies. 




















Rebutting —Defendant’s Letter to Plaintiff, dated, 
Atuens, Aug. 1846. 
[Extract relied on as follows.| 

“ Dear Sir: My transaction of yesterday has created more 

noise, perhaps, than any transaction ever made in Athens, of the 4 
same amount. The buggy trade is all the talk. The coach-ma- 

kers are vexed, and the Hodgsons are clamorous against Page’s 

work, that is no account and will not stand. But Mr. Page has 

a reputation here, and Doctor Dearing is brought to aid, and I 

flatter myself the excitement will pass over and nobody hurt, and , 
the reputation of the Page work willbe sustained. It could not 

have fallen into better hands. My only misfortune in the matter 

is, it is at my expense. Yet, I hope I shall eventually reap 

some benefit from the operation. That, however, will depend 

upon your liberality.” 

















Under the charge of the Court, the Jury found a verdict for 
the plaintiff. Whereupon the defendant moved for a new irial, 
upon the following grounds : 

I. Error in the Court in charging the Jury, in this— 

1. That while the Court allowed the principle, “that one of 
two joint owners of a chattel cannot maintain trover against his 
fellow on mere proof of demand and refusal,” the Court instruct- 
ed the Jury that the rule had no application to this case. 

2. In charging the Jury that the amount for which the plain- 
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tiff’s property was sold by the defendant, could be recovered in 
this form of action, and that. the defendant, in embracing in one 
note the proceeds of his own property and that of the plaintiff, 
was guilty of a wrong which could be redressed in this action. 

3. Invefusing to charge the jury, that the defendant being bound 
to account to the plaintiff for the sale of his property in ninety 
days, took a note at six mouths on his own responsibility, and 
could not be liable to the plaintiff in trover for that note. 

II. Error in the Jury in this— 

1. In finding for the plaintiff, when the evidence showed that 
no cause of action had accrued when the suit was commenced. 

2. In rendering a verdict for the plaintiff for the full amount 
of the claim on defendant, when there was no evidence whatever 
that the two last items of the plaintiff’s account were included in 
the note sued for. 

3. In finding against the charge of the Court, it being proved 
that the defendant was to be allowed ninety days to return or ac- 
count for the buggies or their proeeeds, and the Court expressly 
charging that, if such were the fact, no suit could be brought till 
that time expired. 

4. In refusing to allow the amount of one hundred thirty-five 
dollars, admitted to have been received on the collaterals in plain- 
tiff’s hands. 

5. In giving damages for a frivolous appeal, when the verdict 
appealed from included both the amounts mentioned in the sec- 
ond and fourth specifications ; and when the Court, in its charge, 
expressly told them that the case was involved in serious diffi- 
culty. 

All which grounds, except the last, the Court on argument over- 
ruled ; and if plaintiff would remit the damages for an appeal, 
refused to grant a new trial. 

The defendant, by his attorney, excepted to the opinion of the 
Court on each and all of the foregoing grounds and specifications, 
(except the last.) 

And as grounds of error, assigns :— 

1. That the evidence clearly showed that the defendant was the 
owner of a part of the note sued on, and therefore the principle 
set forth in the first specification, of “ Error in the Court,” ap- 
plied to the case was decisive of it. 

2. In that the Judge decided that the plaintiff was the sole 
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owner of the note in question; and that the defendant could not 
deprive him of such ownership by blending in one sale the prop- ; 
erty of the principal with his own, but in doing so, was guilty of 


a wrong. 

3. In that the third specification of “ Error in the Court,’ was 
overruled. 

4. In that the evidence showed that no cause of action had ac- 
crued at the time of action brought. 

5. In that the Judge held that there was evidence of the last 
two items of the plaintiff’s account, sufficient to authorize the ju- 
ry to include the amount in their verdict. 

6. In that it was clearly proved that the defendant was to be 
allowed ninety days to account for, or return the property receiv- 
ed, which time had not expired when the suit was brought. 

7. In that the amount of one hundred and thirty-five dollars, 
received by the plaintiff on his collateral security, ought to have 
been allowed in the verdict. 


Goutp and Jenkins, for plaintiff in error, 
Mi.vepce and Miter, for defendant. 


Goutp, for plaintiff in error. 


















I. The damages are excessive. 

1. Plaintiff has realized $135 00 from collaterals placed in his 
hands, to secure this claim; which is not allowed in the verdict. 

2- A charge for harness, &c., amounting to over $80 00, is 
included in the verdict, as to which no evidence whatever was 
offered. 

II. No action had accrued when the suit was brought. 

Defendant was to have 90 days to settle, which had not ex. 
pired. 

1. If he was a purchaser of the property, his credit was yet 
running. 

2. If he was an agent del credere, he was not liable to be sued 
till the time expired. Story, S.215. 4 M. & S. 574. 

3. An ordinary agent he was not, for he had given security 


and taken the risk of the sale; one of these three he must have 
been. 


VOL. Iv. 55 
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III. Trover cannot lie in this case. 

If defendant is liable at all, it is in assumpsit. 

1. He was not authorized to sell at six months, but had given 
security to respond in ninety days. 

The note, therefore, was not taken as agent, but at his own 
risk, and is his own. 

2. If plaintiff had any right to the note, he owned the whole 
or a part only. 

If the whole, why was not a verdict asked for the amount of it ? 
But it is admitted that the plaintiff’s property only sold for about 
two-thirds of the note. 

If he owned part, it was as tenant in common with defend_ 
ant—And, 

One tenant in common of a chattel, cannot sue the other in 
trover, except for actual destruction. Possession of one is pos- 
session of both. Co. Litt. 200, a. Cowp. 450. 1 T. R. 658. 
Salk. 390. 1 Taunt. 241. 
























By the Court—Nisset, J. delivering the opinion. 






It appears by the record, that the defendant, acting as agent 
for the plaintiff below, sold certain goods for his principal, and at 
the same time a small amount of goods of his own; and took in 
payment for the whole, a note upon six months’ time. The plain- 
tiff brought trover for the note. In the motion for a new trial, it 
is claimed that the Court below, admitting the proposition of the 
defendant, that trover will not lie in favor of one tenant in com- 
mon of a chattel, against his co-tenant, except in case of the de- 
struction of the joint property, yet erred, in ruling that the doc- 
trine did not apply to this case. The counsel for the defendant 
below, who is the plaintiff here, asserts, that, inasmuch as the 
note for which the action was brought, was taken in payment of 
goods belonging in part to the defendant, he became thereby a 
tenant in common of the note with the plaintiff, and if so, the 
plaintiff has no right to bring trover for it against him. The 
Court held that an agent, by a wrong act, by an act without his 
powers, cannot create the relationship of tenancy in common 
with his principal, without his consent; that there is no tenancy 
in common in this case, and therefore the action will lie. 
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|1.] As a general rule, it is not denied anywhere, but that tro- 
ver will not lie in favor of one tenant in common against his co- 
tenant. The reason is, that the one tenant is as much entitled 
to the possession as the other. The possession of one is, in law, 
the possession of both. Co. Litt. 200,a. Cowp. 450. 1 T., 
R.658. Salk. 390. 1 Taunt, 241. 2 Leon, 220, case, 278. 2 
Cr. M.& R.1. 5 Tyr. 551,  L£lementary books, title Trover. 2 
Kelly, 73. 

An exception to this rule, is where there is a destruction or 
loss of the common property by one of the tenants. Barton vs. 
Williams, 5. B. & Ald. 395. Farrar vs. Beswick, 1 M. & W. 
688. Hyde vs. Stone, 7 Wend. 354. Wilson vs. Reed, 3 Johns: 
R.175. 7 Con. R.95. 2 Kelly, 73. 

Another exception is found in the case of a sale of the whole 
property by one tenant. Tenants in common having equal right 
of possession, and an undivided property, one has no right to dis- 
pose of the property and transfer the possession, to the injury of 
the other. In this regard they are unlike partners. Wilson vs. 
Reed, 3 Johns. R.178, 179. Hyde vs. Stone,7 Wend. 354. White 
vs. Osborne, 21 Ibid,72 Waddell vs Cook,2 Hill’s N. Y. R. 47. 
Barton vs. Williams, 5 Barn. & Ald. 395. Farr vs. Smith, 9 
Wend. 338. Lucas vs. Wasson, 3 Dev. R.398. 2 Dev. & Bat. 
252. 2 Kent Com. 350, note. Hinds vs. Terry, Walker, 80. But 
see Contra, 4 East,110. T.Raym. 15. 7 Con, R.95. 2 Johns. 
R. 468. The weight of authority is in favor of the exception, as 
last stated, and it would seem too, that for the like reason, any 
user of the joint property, which amounts to a disclaimer of the 
title of the co-tenant, or which is inconsistent with his right of 
property, ought to constitute an additional exception. There is 
no question, therefore, but that both the counsel and the Court 
below, rightly held the law, upon the general proposition. We 
think with the Court, however, that this is not to be considered a 
tenancy in common. 

[2.] A tenancy in common is created either by deed, (the act 
of the parties,) or by a destruction of an estate in joint tenancy, 
or in coparcenary. Here there was no previous estate out of 
which a tenancy in common could spring, and no act of parties. 
The record shows no assent of the plaintiff to the act of the de- 
fendant ; blending in the note a claim in his own right, with one 
due to the plaintiff. There was no accord—no agreement—no 
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assent to this act. It was the act of the defendant, and his alone. 
I might add that a tenancy in common may in this country be 
created by descent. Our view of the relationship of these par- 
ties is, that by agreement, it constituted a special agency. And of 
this more anon. Ifthe defendant was the agent of the plaintiff, I 
cannot perceive how it is possible for him to take any benefit from 
the act of combining in one note, a small sum due to himself with 
a largersum due his principal. That act was not within his powers 
as agent, it wasa violation of his duties to his principal, and was done 
at his ownperil. It would be strange if he could, by any act of his 
own, without the consent of his principal, annul or vary the obliga- 
tions created by his contract of agency, and change altogether the 
relationship which the law under that contract establishes. He 
could not thus vary the rule of his own liability, and secure to 
himself rights inconsistent with his character as agent. If he 
could in one particular, he could as to all. If he could defeat the 
plaintiff’s right of action for this note, or damages to the amount 
of his interest in it, by making, at his own mere motion, a joint 
tenancy with his principal, then the whole contract was at his 
control. Either he is agent, or not; if he is, then he cannot 
be at one and the same time tenant in common with his principal, 
of the property which is the subject matter of his agency. The 
‘ rule upon this subject is severe against the agent. The law holds 
him toa stringent fidelity to his principal. It exacts of him care, dil- 
igence, and exclusive management of his fiduciary affairs. He 
may suffer loss, but can take no benefit by any thing he does, 
other than what he contracts for. One of his duties, is to keep 
his own property separate and distinct from his principal’s ; and if 
he does confound them it is at his own risk. If he mixes his 
own with the property of his principal, and is unable to distinguish 
the one from the other, the whole will be adjudged to his princi- 
pal. This is the rule at Law and in Equity. The plaintiff, by 
that rule, if it were impossible to distinguish what amount of this 
note belonged to him, and what to the defendant, would be enti- 
tled to recover the whole sum embraced in it. Chancellor Kent 
lays down the rule thus: “Ifa party having charge of the prop- 
erty of others, so confounds it with his own that the line of dis- 
tinction cannot be traced, all the inconvenience of the confusion 
is thrown upon the party who produces it, and it is for him to 
distinguish his own property or lose it. Ifit be a case of dama- 
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ges, damages are given to the utmost value that the article will 
bear.” Hart vs. Ten Eyck, 2 John. Ch. R. 108. 1 Stra. 505. 
Lupton vs. White, 15 Vesey, 432. 2 Vea. & Beame, 265. Story 
on Ag. 193. Paley on Agency, by Lloyd, 48, 49,51. Wren vs. 
Kirten, 11 Vesey, 369,382. Fletcher vs. Walker, 3 Madd. R. 73. 
3 Chitty on Com. § Mancef, Ch. 3, p. 215, 220. Smith’s Mere. 
Law, 48, 49,50. 8 Vesey, 49, 50. 1 Story’s Eq. Jurisp. Sect. 
468, 623. 

So we do not think that there is any error on this ground. 

[3.] According to the evidence, the defendant became the agent 
of the plaintiff to sell an invoice of buggies, harness and carpet- 
ing for him. The goods were delivered to the defendant. By 
the contract, no compensation is provided for the agent. He was 
to respond to the plaintiff, if the goods were sold, in the amount of 
the invoice prices, “clear of all charges, expenses, commissions, 
and defalcations,” and was to have ninety days within which to 
dispose of the buggies, &c., or return them. The defendant havy- 
ing sold all the goods, as the plaintiff alleges, and taken a note at 
six months for the price, the plaintiff, before the expiration of 90 
days, brings suit for the note, setting up no claim to so much of 
it, as embraced the price of two buggies which belonged to the 
defendant. Upon the hearing the Jury rendered a verdict for 
the plaintiff for the whole amount of the invoice claimed by him. 
One ground for a new trial taken by the defendant, is that the 
Jury found contrary to evidence, in this, that there was no evidence 
whatever adduced on the trial, of the sale by the defendant of the 
harness and carpeting mentioned in the two last items of the invoice. 
The Court refused the rule on this ground, and that is assigned 
aserror. The criterion of damages for the plaiutiff, if entitled 
to recover at all in this action, is, the invoice price of such of the 
articles as he did in fact, sell. By the contract, he was not bound 
to seil; he undertook to respond to the plaintiff if the goods were 
sold. And the plaintiff was proven to have admitted that he had 
90 days within which to dispose of or return them. The plain- 
tiff’s verdict, therefore, ought to have been for the price of the 
articles sold—no more and no less. Applications for new trials 
are addressed to the sound discretion of the Court. And when 
asked because of a finding of the Jury contrary to evidence, are 
rarely granted. As the Juries are the judges of the facts, if there 
be any evidence to sustain a verdict, it ought not to be disturbed 
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but for a good cause. The Court, however, must have the power 
of controlling an unjust verdict, and with it is left the decision of 
the question whether the verdict be unjust or not. The Court 
will, although with great carefulness, and only in cases of mani- 
fest and flagrant injustice, set aside a verdict where there is con- 
fessedly some evidence to sustain it. The Jury may be demon- 
strated to have been corrupted—they may have acted under the 
influence of violent and almost irresistible excitement from without 
an influence so great as to bias the calmest and most honest minds 
—the parties may have been surprised by a case falsely made up- 
on the trial, it being in the last resort—the evidence may be so 
overwhelming in its aggregate weight against the verdict, as to 
leave no room to doubt of its flagrant injustice. Besides these 
instances, it may be safely asserted that where manifest injustice, 
on any account, has been done to a party, he ought to be entitled 
to a re-hearing. “1f unjust verdicts, (says Lord Mansfield, after 
enumerating several grounds upon which the Court may inter- 
fere,) obtained under these, and a thousand like circumstances, 
were to be conclusive forever, the determination of civil proper- 
ty, in this method of trial, would be very precarious, and unsatis- 
factory. It is absolutely necessary to justice, that there should, 
upon many occasions, be opportunities of reconsidering the cause 
by a new trial.” 1 Burrow, 393. 1 Tidd’s Prac. 905. Any 
one conversant with our mode of Equity trials, and with the or- 
ganization of our Court of Chancery, must feel that the power to 
set aside the verdict of a Jury, is peculiarly necessary there. In 
that Court, the most involved, intricate, and the vastest estates, 
are often submitted to a Jury to settle. With no adequate time, 
or adequate ability for such a service, or adequate conveniences 
for the service, no wonder that, with the best intentions, the most 
ruinous mistakes are sometimes made by the purest men. And 
what if there was no remedial power anywhere? Why, our 
whole system would be justly censurable for affording no suffi- 
cient protection to the rights of property. 

If the finding of the Jury be clearly against evidence, or mani- 
festly without evidence, the Court, I hold, has no discretion, but is 
bound, in Law, to grant a new trial. There is nothing in the 
Laws, the Constitution, or in Magna Charta, or in the great 
principle of Jury trials, which can justify, or for a moment tole- 
rate a verdict without evidence, or contrary to all the evidence. 
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The Law will permit no such verdict ; the Juries have no power 
to render it, and no Court should permit it to stand. You can- 
not predicate discretion of such a case. It is a case where there 
isnone. There have been cases, particularly onthe criminal side 
of the Court, or for penalties called by Lord Kenyon hard actions, 
where new trials have been refused, although the verdict be with- 
out evidence or contrary to evidence, provided it be consistent 
with the conscience, justice and equity of the case. Now, that 
there have been such cases, I know, (see Salk. 644, 648. 4 Bur- 
row, 469,) and that there may be again I can well imagine; but 
hard actions is not the rule, they constitute the exception, And 
in my judgment the exception ought to be watched with dili- 
gence. Ifa latitude so large as to find in any case without evi- 
dence, or contrary to the clear and manifest uncontradicted proof 
is allowed, it is an obvious remark to say that it is greatly liable 
to abuse, even with all the vigilance of the Court exerted to confine 
it to cases where the verdict is consistent with conscience, justice, 
and equity. A new trial may be moved then, on account of the 
error or mistake of the Jury in finding a verdict without, or con- 
trary to evidence. 1 Burrow, 12,54. 3 Ibid, 665. 2 Ken. 375, 
S. C. 2 Burrow, 936. 3 Bar. & Ald. 62. 10 Moore, 337. 3 
Bing. 610. 4 Bing.195. 2Tidd’s Prac. 908. 6 Mass. 261. 1 
Conn. 472. 2N.& M.261. 1 McUCord, 557. 3J.J. Marsh, 440. 
1 Bailey, 479. 3 Har. § J. 9. 

The plaintiff, we have stated, is entitled to recover the invoice 
price of the articles sold by the defendant. If there is no evi- 
dence that the harness and carpeting were sold, the Jury had 
no right to render a verdict for them, and the new trial ought to 
have been awarded. We find no evidence that they were sold. 
The whole of the testimony relates to the sale of duggies—they are 
mentioned by the witness, who proved the sale, as the articles bought 
by him of the defendant—harness and carpeting are not named 
in a single instance, and the plaintiff, in a conversation testified to, 
himself admits that the note was given for buggies. Nor are any 
circumstances or facts proven, from which it can be inferred that 
they were sold. The delivery of the harness and carpeting to the 
defendant was proven, but we are not, nor were the Jury at lib- 
erty to infer, from that fact, their sale. The defendant’s liability 
in this action does not grow out of the delivery, but out of the 
sale. One other circumstance relied upon, is proof that the plain- 
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tiff set up a claim to the amount of the invoice, in which amount 
the prices of these articles are included. That isnotevidence, even if 
made directly to the defendant, unless his silence or express as- 
sent wasalso proven. Neither was proven. From aught that 
appears from the record, the defendant made against that claim, 
so far as these items are concerned, the most vehement protesta- 
tions. Carter § Wife vs. Buchanan, 3 Kelly,522. Uncertain, in- 
deed, would the rights of parties be, if a verdict could be allowed 
to stand, which is founded on an inference drawn from a statement, 
not itself legally in evidence, made by the party in whose favor it 
was rendered. It was argued that proof of the sale of buggies, is 
proof of the sale of harness and buggy carpeting. This idea 
seems to be founded upon the assumption that harness for the 
horse that draws the buggy, and carpeting to cover its floor, is, 
in some sense, part and parcel of the buggy. I apprehend that 
Courts, lawyers, merchants, and manufacturers, would find no 
difficulty in denying the rightfulness of the assumption. Mr. 
Dearing, who bought the buggies, would hardiy like to be held 
bound by that purchase, for harness for each buggy. It would be 
rather hard to hold him a purchaser of harness, because he would 
be unable to use a buggy without it; or a carpet, because a car- 
pet would protect the floor, and make it more comfortable. Har- 
ness no more goes with a buggy, than a saddle with the horse, 
—and carpeting no more goes with a buggy, than with a dwel- 
ling-house. They are different articles of merchandise, and were 
separately invoiced. I find in all this record, nothing other than 
what I have stated, which remotely looks like evidence. If jus- 
tice is to be administered according to law, then upon this ground 
this defendant ought to have a new trial, and we think the presi- 
ding Judge erred in not granting it. 

[4.] The next exception is of like character with the one last 
reviewed, in this, that it grows out of a refusal of the’ Court to or- 
der a new trial, because the verdict was contrary to evidence. 
The presiding Judge instructedsthe Jury, that if they believed, 
that by the contract between the parties, the defendant was to 
have 90 days within which to pay for the buggies, or return them; 
they ought find for him, for in that event (the action having been 
instituted before the expiration of that time) the plaintiff had no 
right of action. If this was the contract, the plaintiff clearly had 
no right of action. This wasa specialagency. Upon the evidence 
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we can put but one construction. It establishes a contract, by 
virtue of which, the defendant became the agent of the plaintiff 
without responsibility, for 90 days. An agency in some respects 
like a del credere commission. What is the evidence? One wit- 
ness testifies to the admission of the plaintiff, that the defendant 
was to have 90 days to pay for the goods. Another, that the 
plaintiff admitted, that the defendant was to have 90 days to dis- 
pose of, or return them. At the foot of the invoice of the goods, 
which was read in evidence, and in the hand-writing of the plain- 
tiff, are the words and figures, “$527,23, at 90 days.” This sum 
of $527 23 corresponds with the amount of the invoice. At 
90 days, is well understood to indicate, when thus appended to 
the bill of goods, that it was payable in 90 days. So also, at the 
foot of a receipt given by the plaintiff to the defendant, on the 
day the goods were delivered to him, for collateral securities for 
this debt, which was also read in evidence, is the following state- 
ment in the hand writing of the plaintiff: “amount claimed and 
contracted, $527 22, at 90 days.” Which statement indicates the 
same thing. This is a// the evidence. And all on one side. It 
came from witnesses unimpeached and documents unimpeacha- 
ble. In the light of the Court’s instructions, it is difficult to im- 
agine how the Jury could find that a credit of 90 days, was not 
given. It was given according to this record. No compensation 
of any kind is provided in the contract for the defendant. And 
no doubt the 90 days (within which he might turn over the money 
to advantage, or on account of which he might sell the goods for 
more than the invoice,) was in part, the consideration moving him 
to enter upon this agency. It was to him the essence of the con- 
tract. And as the verdict was contrary to the evidence, it must 
be set aside. It is objected that new trials are to be left to the 
sound discretion of the Court; particularly when asked upon 
the ground of an erroneous verdict. Because, being a witness to 
the trial, the presiding Judge is better qualified to decide wheth- 
er substantial justice has been done ; therefore, say counsel, this 
Court ought not to interfere and control his discretion. These 
propositions are generally true. We have before so recognised 
them. We have in several instances said, that we would inter- 
pose only in extreme cases—in cases that are “strong and une- 
quivocal”—or of “ gross injustice ’—or where there “ was no ev- 
VOL. IV. 56 
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idence,” and I will now add, where the verdict is palpably con- 
trary to the evidence. In Criminal cases we hold the rule of 
non-interference more strictly than in Civil; because the Juries 
are in those cases judges of the law, as well as the facts. To use 
the language of this Court, in Jones vs. The State of Georgia, to 
authorize our interference in a criminal case, with the verdict, 
it must be “a very naked, bald case as to the facts,” or a “very 
clear case of errorin Law.” 1 Kelly, 618. 2 Kelly, 153. 3 Kel- 
ly, 322. This is a civil case, and one that is “strong and une- 
quivocal.” A fit case for the application of the corrective pow- 
er of this Court. 

[5.] On the day that the goods were delivered to the defendant, 
the plaintiff received from him two notes, as collateral security, 
for the payment of the price of them. One of these notes, $135 
in amount, was paid to him. The payment was after this suit 
was commenced, and subsequent to the service of a process of 
garnishment upon the plaintiff, sued out at the instance of other 
creditors of the defendant. Upon the motion for a new trial, it 
was claimed that the verdict was erroneous, in this; that this 
sum of $135 was not allowed as a credit to the defendant. The 
Court, upon this point, ruled, “that by the evidence this sum was 
held subject to summons of garnishment at the instance of Hall’s 
(the defendant’s) creditors. It is very certain that either Hall or 
his creditors have a right to that money. Both cannot have it, 
and Page, (the plaintiff,) cannot be delayed in his suit until the con- 
troversy between Hall and his creditors shallbe ended. The Jury, 
therefore, properly refused to abate Page’s damages for that sum.” 
The opinion of the Court thus expressed, is excepted to. We 
cannot assent to the doctrine, that collateral securities, pledged bo- 
na fide for the paymeut of a debt without any trust reserved, be- 
longs to the pledger or his creditors. That is to say, that they 
‘belong to him or them, in any sense, which will defeat the pledg- 
ee’s right to them, or, which is the same thing, to money raised 
on them as security for his debt. That right is paramount to the 
rights of other creditors, and is good against the pledger himself, 
until the debt is paid. The pendency of a garnishment makes 
no difference. The pendency of this suit assumes that the debt 
is due. If this action can be sustained—if that assumption be 
true—upon the trial, it was competent for the Court to appropri- 
ate the money received on the collaterals, to the plaintiff, and of 
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course to credit the defendant. It ought to have been so apprp-/, 
priated. There was no necessity to await an issue on the gar j 
nishment. The Court, on the trial of this suit, had jurisdiction - 
of the matter. It did, in fact, exercise that jurisdiction by deter- 
mining that this money belonged to the defendant or his creditors. 
If it belonged to the defendant, it was pledged to pay this very 
debt. The creditors of the defendant have no rights in it, until 
the pledgee is paid. There could, therefore, be no contro- 
versy about it, between the defendant and the creditors, until 
the debt of the plaintiff is paid. But the debt, by the record, is 
not paid. The very question is, shall it be now paid, to the ex- 
tent of the money in hand? The plaintiff is not delayed at all. 
He is expedited ; fora judgment that this money be allowed as 
a credit to the defendant, is an instantaneous payment to him. 
An appropriation in this way to the plaintiff, would protect him 
on the trial of the garnishment. Whether appropriated or not, 
his rights in thismoney are paramount to those of the garnisheeing 
creditors. There is nothing in this record, it may be proper to 
remark, which impeaches the fairness of this pledge. It is not 
obnoxious to the Act of 1818, or any other law of the State. Up- 
on the traverse of the plaintiffs answer to the garnishment, (he 
answering truly, as this record discloses the facts,) I apprehend 
that the garnisheeing creditors could not get a judgment against the 
plaintiff, until they had first proven that his debt was paid. In 
that event, it is true, these collaterals and this money would be- 
iong to the defendant or his creditors. But only in that event. 

We examine this doctrine a little. We say that the deposit of 
these notes in the hands of the plaintiff, as collateral security for 
this debt, is a pawn or pledge. A pledge is a bailment of person- 
al property as security for some debt or engagement. Story on 
Bail. Sect.286. Ordinarily, goods and chattels are the subject of — 
pledges; but money, debts, negotiable instruments, choses in ac- 
tion, &c. may by the Common Law be delivered in pledge. 1 
Vesey, 278. 9 Mod. R. 278. 3 Atk. 303. 10 Johns. R. 471, 
475. 2 Taunt. R. 268. 13 Mass.105. 15 Ibid, 389. 12 John. 
R. 146. Story, Bail. Sect. 290. ; 

What are the rights of the pledgee in the thing pledged gen- 
erally? In virtue of the pawn, he acquires a special property 
in the thing, and is entitled to the exclusive possession of it, during 
the time, and for the objects for which it is pledged. Story on Bail. 
Sect. 303. Jones on Bail. 80. 2 Caine Cas. in Err. 202. 12 
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John. R. 146. 1 Bulst.29. Cro. Jac. 244. 2 Ld. Raym. 909, 
916. 2 Kent, Com. 578, 585,4 Edit. 1 Bell’s Com. Sect. 200, 4 
Edit. 20 Pick. 399, 405. 12 Ibid, 316. The right of possession 
is exclusive—that is, it is good against all the world, for the pur- 
pose for which it is pledged—in this case, that purpose is the pay- 
ment of a debt. For that purpose, the right to the thing is per- 
fect. It yields to no other right which did not attach upon it, in 
the shape of a lien, prior pledge, or some claim existing prior to 
the pledge, and good in law. It is perfect against the pledger. 
For if he wrongfully get possession, a suit in favor of the pawnee 
will lie against him for the thing or for damages. He can bring 
an action for it, also against a stranger, or an action against the 
stranger for damages. 2 Saund. R. 47, noe. 8 Pick. 333. 2 
Kent Com. 585, 4 Edit. Story on Bails, Sect. 303. 5 Binn. R. 
457. 

He has also a right to sell the pledge where there has been a 
default in the pledger; if there is no stipulated time when the 
debt shail be paid, the pawnee may sell upon demand and notice. 
Story on Bail. Sect. 308. 2 Kent Com. 581, 582, 4 Edit. 2 Sto- 
ry’s Eq. Jurisp. Sect.1031 to1033. Holt’s N. P.R.385. He may file 
a billin Equity for foreclosure and sale, or upon demand and no- 
tice proceed to sell, cx mero motu, at hiselection. 1 Vesey, 278, 
12 Johns. R. 146. 2 Sory’s Eq. Jurisp. Sects. 1031, 1033. 12 
Wend. G1. 2 John. Ch. R. 62. Story’s Bails, Sect. 310. These 
are the principal rights of the pawnee. What,specially, are the 
rights of the pawnee of negotiable securities? He may recover 
and receive the money due thereon; he may bring suit upon 
them in his own name. S’ory on Bails, Sect. 321. 15 Mass. 
534. 12 John. 146. He may sell them, and if he sells to a bona 

fide purccaser, the latter acquires an absolute property, if he 
buys without notice. Story’s Bail. Sect, 322. 1 Story’s Eq. Ju- 
risp. Sect. 434,435. Story on Agency, Sects. 126, 127, 128, 129, 
130. 13 Mass.105. 15 Ibid, 389, 534. 12 John. R. 146. 1 
Bos. § Pul. 143. Doug. 633. 3 Atk. 56. 1 Burrow, 452. 1 
Bell’s Com. Sect. 412, 4 Edit. Matthews vs. Poythress, 4 Kel. 387. 

It is not necessary to pursue this subject in detail. The paw- 
nee is entitled to receive the money due on his collateral securi- 
ties, and to hold it against his pawner and all the world, until he 
is paid. When a pledge is made for the benefit of the pledgee 
and a third person, who is also a creditor, and the fund raised is 
insufficient to pay both, the pledgee, being a creditor in posses- 
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sion, is entitled to preference. According to the idea of the Ro- 
man Law, “ In pari causa possessor potior haberi debet.” 12 
Mass. 321. Story on Bail, Sect. 313. If this is true as to other 
creditors, when there is a stipulation in their behalf, a@ fortiori, it 
is true as to creditors generally, as to whom there is no stipula- 
tion. The rights of the holder of negotiable instruments as col- 
lateral securities, in them, were considered by this Court in the 
case of Bond vs. The Central Bank, 2 Kelly, 106, and in Gibson 
vs. Conner, 3 Kelly, 52, 53. In the latter case, we say: “ The 
transferor parts with, ahd the transferee acquires the legal title 
to the negotiable paper thus transferred—the latter may sue on it 
in his own name, and although the original debt is not extin- 
guished, the creditor has the right to apply the proceeds of the 
securities, when realized, to its extinction—nay, he is boundto do 
it, and whatever he does realize on them is a payment pro tanto.’ 
If it be the right of the pledgee to apply money collected on the 
securities, it is the right of the pledger to consider money thus in 
hand as a payment. {If such is the law of the case, he (the de- 
fendant) is entitled, the case being made, to have it so declared, 
and to have a credit on the original debt} This the Court ought 
to do, if for no other reason than to avoid litigation. As before 
stated, the Court had jurisdiction, in this case, of this subject mat- 
ter, and we think it erred in not ruling that this money was by 
law to be appropriated to the plaintiff’s debt, and as a conse- 
quence, that the defendant was entitled to a credit for the amount 
of it. 
Upon these grounds we remand the case. 





No. 48.—Wiiiam Vance and others, heirs at law of Marshal 
Keith, deceased, plaintiffs in error, vs. George W. Crawrorp 
and others, Ex’rs of Marshal Keith, deceased, defendants. 


[1.] On appeal trials it is competent for the Court to permit either party to am- 
end, even after the cause has been submitted to the Jury. 


[2.] The next of kin, as such merely, are entitled of common right, to call for 
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the proof, in solemn form, of the Will of the deceased. And the mere acquies- 


cence of the next of kin to the probate being taken in common form, is no bar 
to the exercise of this right, eveu though they have received a legacy due 
them under the Will. 

[3.] The time within which this proceeding may be had, is not defined by the 
Common Law. 

[4.] But the receipt of legacies under the Will, and the long acquiescence by 
those interested in contesting the first probate, may amount to a waiver of the 
rights of the Caveators, unless the delay is accounted for and excused by some 
special circumstance, such as infancy, absence from the country, &c. 

[5.] In a petition to have the first probate of a Will set aside, the heirs at law 
who have received legacies under it, will not be heard, if they do not brmg 
back or offer to return the legacies paid them by the executors. 

[6.] Where the Testator, by his Will. gave certain slaves to the Secretary of the 
Colonization Society, for the purpose of being sent to Liberia; and also Bank 
Stock, the proceeds of which were to be paid to the said slaves, or their sur- 
vivors, on their arrival in Liberia, it is a valid bequest. 

[7.] As it is not against the policy of the State of Georgia, for the owner of 
slaves to remove them out of the State fur manumission, he may direct it to 


be done by Will. 


Caveat to Will. On Appeal, in Columbia Superior Court. 
Tried before Judge Hout, at March Term, 1848. 


The plaintiffs in error gave notice to the defendauts in error, 
to prove the Will of their testator, Marshal Keith, in solemn 
form, in the Court of Ordinary of Columbia county, which notice 
being complied with, an appeal by consent from that Court, was 
taken to the Superior Court of Columbia county. The cause 
came on to be heard at the March term, 1848, of said Court, when 
the counsel for plaintiffs in error, moved to strike out the follow- 
ing allegata of the Executors—First, on the ground that they 
were filed at that term, and notice had not been given to the heirs 
at law, as required by the rules of the Superior Court; and sec- 
ond, to strike out the second clause, on the ground of not being 
pertinent to the issue. 

“And the said George W. Turner and William, further say, 
that the said William Vance and Harriet his wife, Isaac A. 
Hibler and Judith his wife, and Tarlton F. Keith, at whose in- 
stance they have been cited to prove said Will in solemn form, 
acquiesced in the same, received legacies under it, and permitted 
the Executors to go on in the execution thereof, without objec- 


tion.” 
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The Court overruled both motions; which decisions have been 





alleged as error. 
ry’ e ° iJ e . ms . . 
The plaintiffs in error objected to the receipts given by them 


for specific legacies, going in evidence, because irrelevant; and 
being admitted by the Court, they except to the same as error. 

They also objected to evidence, to shew that the slaves freed 
and manumitted by the Will, were in the State of Ohio; which 
being admitted by the Court, they excepted to the decision as er- 
roneous, 

They also objected to the books of the Ordinary, containing 
the returns of the Executors, going in evidence to bring construc- 
tive notice to the heirs of the acts of the executors; which being 
admitted by the Court, they excepted to the decision as errone- 
ous. 

The will of Marshal Keith is set forth at length in the opinion 
of the Court, to which the reader is referred. 

The testimony adduced on the trial of the issue as agreed on, 
was— 

“That Vance and wife, and Hibler and wife, received from the 
Executors the amount of the specific bequests made to them by 
the will, and receipted for them in March 1842; that Hibler re- 
sided in Augusta at the time of Keith's death, and until the Fall 
of 1846; that Vance, during that time and to the present, resides 
in Edgefield District, 8S. C. about 25 miles above Hamburg. 

“ That the Executors have paid, under the residuary clause of 
the will, to the persons therein named, about $40,000. 

“ That the slaves bequeathed to be free, went to Ohio within a 
year or two after Keith’s death; as well as Alfred, Daniel and 
Thornton, bequeathed to the Colonization Society; and that the 
Executors paid to them, the shares of stock bequeathed to them, 
on the condition of their going to Liberia, without their going 
there; Jones, to whom Thornton was conditionally bequeathed, 
giving his assent. 

“That the due execution of the will was proved by two of the 
subscribing witnesses, the other being dead; and that the Exec- 
utors made regular returns of their receipts and expenditures to 
the Court of Ordinary ; five of such returns being in evidence.” 

The Court charged the Jury: 

1st, “ That the heirs at law, at whose instance the Executors 
are cited to make proof of the will, are not entitled to be heard 
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in Court on this issue, without first having brought and deposited 
in Court, the amount of the several legacies received by them un- 
der the will. y : 

2nd, “ That a will is not “utterly null and void,” under the 
4th section of the Statute of 1818; because certain clauses in it, 
might be for the freeing and manumitting of slaves. 

3rd, “ That the clauses of a will containing bequests to Exec- 
utors as trustees for the use of slaves, were not utterly void un- 
der the Acts of 1801 and 1818, unless it appeared that it was the 
absolute intention of the testator, that the slaves should remain in 
Georgia. 

4th, ‘“‘ That the bequests of slaves and other property to the 
Executors of a will, as trustees for the use of the slaves, was not 
void, unless made with the absolute intention, that the slaves hav- 
ing the beneficiary interest, should remain in this State ; and that 
on such slave, going to a free State, they would hold the Execu- 
tors accountable for the property held by them under such trust.” 

To all which plaintiffs in error excepted, and now allege the 


same as error. 
Sneap & Mituepee, for plaintiff, in error. 


I. In relation to the pleadings, the Court erred, 

1st, By over-ruling the motion of plaintiffs in error to exclude 
the allegata of defendants, as part of the pleadings : 

Because, no notice of its contents was given to the upposite 
party. Rules of Court, title Appeal, 4th clause, 1st sec. Hotch- 
kiss, 943. 

2nd, In over-ruling the motion to strike out the second ground 
of defendant’s pleadings : 

Because, if regularly before the Court, this ground was inap 
plicable to the issue—And further, it not being inconsistent that 
the plaintiffs should have rights, as heirs at law, as well as lega- 
tees. Judiciary Act of 1799. Hotchkiss, 547, sec. 44, title, Peti- 
tion and Process. Answers Rules of Court, do. 943, 2d sec. 2 
Kinne, 722. 

II. In the admission of improper evidence to the Jury, the 
Court erred 

1st, In admitting the receipts of plaintiffs in error, for bequests 
under the will : 

Because, irrelevant to the issue; and if the pleadings were 
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improperly retained, there was no ground to justify their admis- 


s10n. 

2nd, In admitting testimony to show that the slaves freed by 
the will, were in Ohio: 

Because, the slaves being in another State, could not render 
them legally free, if the will be in contravention of the laws of 
this State. Wheeler’s Law of Slavery, 311,312—citing 7th Lou- 
istana Rep. 135, Mary vs. Morris. 

3rd, In admitting the returns of the Executors to the Court of 
Ordinary : 

Because, they were not proper evidence to charge the heirs 
with a knowledge of the administration by the Executors under 
the will, further than the heirs were connected with such acts. 

IIL. In the charge delivered to the Jury, the Court erred, 

Ist, In instructing the Jury, that the heirs at law had no right 
to be heard in Court on the issue, without first bringing and de- 
positing in Court, the specific bequests received by them under 
the will: 

Because, a party holding the affirmative, (the Executors in the 
issue of probate,) is bound, fully, plainly and distinctly, to set 
forth his charge or allegation, (the grounds on which the will 
should be sustained,) that those holding the negative, may have 
notice of what they are called on to defend. And further, Be- 
cause the point thus given in charge, was not plead by the Exe- 
cutors as being relied on as an estoppel to the heirs. 

2nd, In charging, That a will was not utterly null and void, un- 
der the 4th section of the Act of 1818; because certain clauses 
in it might be for the freeing and manumitting of slaves—but the 
illegal clauses only : 

Because, a will manumitting slaves, is not only void as to the 
clauses having that object, but is utterly null and void. Act of 
1818, Lamar’s Digest, 811, 4th see. 

3d, In charging, That the clauses of a will containing bequests 
of slaves and other property, to Executors as trustees for the use 
of the slaves, were not utterly void under the Acts of 1801 and 
1818, unless it appeared to be the absolute intention of the tes- 
tator, that the slaves shuuld remain in Georgia : 

Because, not only such clauses, but the whole will is void— 
whether the testator intended the slaves should remain in the 

VOL. Iv. 57 
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State or not; and if intended to go away, it should have been ex- 
pressed in the will. Act of 1818, Lamar’s Dig. 811, sec. 4. 

4th, In charging, That the bequest of slaves and other proper- 
ty, to the Executors ofa will, as trustees for the use of the slaves, 
is not void, unless made with the absolute intention that the 
slaves having the beneficiary interest, should remain in this State. 
And that on such slaves going to a free State, they could hold the 
Executors accountable for the property held by them under such 
trust, and compel a surrender of the legal title : 

Because, slaves cannot acquire any right, either at Law or in 
Equity, by devise, and such bequests being void by our Statute, 
no such claim could be enforced by reason of the slaves going to 
a free State. Act of 1818, Lamar’s Dig. 815, sec. 8. Wheeler 
on Slavery, 6, 190, 191, 287, 387. 










Cuartes J. Jenkins & Anprew J. Mitter, for defendants in 
error, cited the following points and authorities. 






Ist. The Statutes of 1801 and 1818, were intended only to pre- 
vent the emancipation of slaves to remain in the State of Geor- 
gia. 

No scheme of emancipation, connected with and dependant 
upon the permanent removal of the slaves emancipated from 
the State, is illegal. Dudley’s Reports,170. R.M. Charlton’s Re- 
ports, 542. Acts of 1801, 1818, Prince, 787, 795. 7 Smedis 
§ Marshall’s Repts. 663. 5 Howard’s Miss. Repts.305. 2 Hill’s 
Chan. Repts. 8S. C. 304. 

2d. In construing a will, the testator is to be presumed to have 
intended obedience, rather than disobedience to law. 

The rational construction of Keith’s will is, that he intended 
the slaves he proposed to emancipate, to be free in Georgia, if 
they could lawfully be so ; otherwise, that they should be sent 
















where they could enjoy freedom. 
3d. If the will admits of this construction, the whole will must 








stand. 

If not—if the Court should be of opinion that the manumitting 
clauses conflict with the Statutes, then only those clauses are 
void, and the rest of the will is good. 3d Sec. of the Statute of 
1801, amended by 2d Sec. of the Statute of 1818. 8 East’s Rep. 
231. 2 Wilson’s Rep. 347. 8 Term. Rep. 411. 1 Kelly’s 247, 
405. 
4th. The long acquiescence of the plaintiffs in error, after pro- 
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bate in common form, with knowledge that the Executors were 
proceeding to execute the will, and permitting them to remove 
the slaves intended for emancipation, should estop them from 
now bringing the will in suit. 1 Williams on Ex’rs, 194. 1 Eng. 
Eccl. Repts. 239, § cases in note. 

5th. Legatees who have received legacies from the Executors, 
cannot be permitted afterwards to bring the will in suit, without 
bringing in and depositing the legacies so received. 1 Williams 
on Ex’rs, 194. 2 Eng. Eccl. Repts., 135, 514. 

6th. The Court properly overruled the motions in relation to 
the pleadings; they being then amendable. Rules of Superior 


Court. 


By the Court—Lumpxwy, J. delivering the opinion. 


In 1839, Marshall Keith, of the county of Columbia, duly made 
and published his last will and testament in the words following, to 
wit : “In the name of God, amen ; I Marshall Keith, of the county of 
Columbia and State of Georgia, do make this my last will and tes- 
tament in the words following; that is to say, in the first place, I 
give and bequeath unto Joseph Jones, alias Keith, one negro girl 


now in Alabama, named Jane, together with her increase, to him 
and his heirs forever. Then I give and bequeath unto said Jo- 
seph and John Jones, alias Keith, all my property in Alabama, 
both real and personal; also, the crop or crops on hand at my 
death. I also give tothe said Joseph and John, the following ne- 
groes now in Georgia; viz: Zach, and his sister Martha; Jack, 
and his wife Aggey, together with all Aggey’s children; Deiley 
and her children, and Jim, together with the increase of the fe- 
males, to them and their heirs forever. Item—I give and be- 
queath to Mary Jones, wife of Wm. Jones of Augusta, (Gin ma- 
ker,) the land I purchased of Jobn Wood; also the land I pur- 
chased of Shackelford and McNair ; also eighty acres of land, be- 
ginning at a planted rock, near a red oak stump, it being one of 
MeNair’s corners, running a northerly course with McKinney’s 
line, a sufficient distance on said line, thence westwardly to Fos- 
ter’s old fields, to make the eighty acres; it being part of the 
land purchased of McKinney and adjoining McNair, which said 
land, I give to her and her heirs forever. Item—In addition to 
what I have given said Mary Jones, I give and bequeath the fol- 
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lowing negroes, viz: Malinda, and all her children younger than 
Martha; Letha and her children, viz: Edmond, Sam and Ma- 
tilda, also Ingraham, to her and her heirs forever; together with 
the increase of the females. Item—I give and bequeath unto Ju- 
dith Jones, alias Keith, all my lands not otherwise devised, lying 
on the west side of the road leading to Fury’s Ferry, to her and 
her heirs forever. Item—I give and bequeath to said Judith, the 
following negroes, viz: Jeffrey, Violet and her children younger 
than Shadrack, inclusive ; also Sauney, Eliza and her children, 
Billy, and Daphney and her children; Jane and her children ; 
John, and Nelson and Esther; Aleck, and Isabella with her 
youngest child Athena, together with the increase of the females, 
to her and her heirs forever. 

Item—lIt is my desire, that my servant Ishmael should be freed ; 
but if that cannot be accomplished, I give him to my Executors 
hereinafter named, in trust, for his own use, to go wherever he 
may please, and if it suits him to take with him, sell or dispose of, 
the property hereinafter devised to my Executors, in trust for 
said Ishmael; he making in writing, application for that purpose, 
to my said Executors ; in which case, I do authorize my said Ex- 
ecutors to sell all or any part thereof, the proceeds to be paid to 
him, the said Ishmael. Item—I give to my Executors in trust, 
for the use of said Ishmael, one hundred and fifty shares of the 
Mechanics’ Bank of Augusta. I also give to my said Executors, 
in trust, as a home for the said Ishmael, and his sisters Minny 
and Elizabeth hereinafter named, all my land on the east side of 
Fury’s Ferry road, to be under the sole direction and control of 
the said Ishmael; but should the said land be sold as above, it is 
my will and desire that Minny should receive one third of the 
amount of the sale. I also give to my Executors in trust, afore- 
said, for the use of Ishmael, the following, viz: Hannibal, Delila 
and her two children Ned and George, also, the blacksmith’s 
tools; choice of o1e cart and oxen; choice of my horses, and 
choice of three mules; also, corn, fodder and pork for one year ; 
also stock of cattle, sheep and hogs, as many as my Executors 


may deem necessary; also, one bed and furniture; all of the 


above property I give to my Executors, in trust, for the said Ish- 
mael and his heirs, forever, with power to will the same. I al- 
so give in like manner, to my Executors in trust for Ishmael, the 
following negroes: Boling, Robert aad Green, children of yel- 


low Agg, in like manner. 


So? 
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In order to prevent repetition, what I leave to Minny and Eliz- 
abeth, I leave in the same manner, as what I have left Ishmael, 
and I leave them in like manner in trust for their own use. Item, 
I give to my Executors, in trust, for Minny and her heirs, one 
hundred shares of Mechanic’s Bank of Augusta, a girl named 
Blanche, also Minta, also one bed and furniture, spinning wheel, 
andloom. tem, I give in trust tomy Executors in trust for Eliza- 
beh, fifteen shares of Mechanic’s Bank of Augusta, and one bed and 
furniture. Item, 1 give to my brother Isham, in trust for my sis- 
ter Susan for life, and at her decease to be divided among her 
children, one hundred shares of the Insurance and Trust Com- 
pany of Augusta, the dividends to be paid to him or his attorney. 
Item, I give in trust to William Jones of Augusta, (gin-maker,) 
fifteen shares of the Mechanic’s Bank of Augusta, for the use of 
James Jones, the dividends to be paid to the said Jones during 
his life, and at his death I give the same to the said William 
Jones, to him and his heirs forever. Item, 1 give to my nephew, 
Tarlton F. Keith, fifteen shares of the Mechanic’s Bank of Au- 
gusta, in lieu of his right of one-third of one-fifth of my mother’s 
dower, negroes, in my possession, having purchased all the other 
parts, and the aforesaid one-third of one-fifth, being his propor- 
tion as one of the heirs of my late father, and in lieu of any claim 
which he may suppose he has against me. Item, I give and be- 
queath to my niece, Judith Hibler, twenty-five shares of the Me- 
chanic’s Bank of Augusta, and at her death, I give the same to 
her children; also one bed and furniture. Item, I give and be- 
queath to my niece, Harriet Vance, ten shares of the Mechanic’s 
Bank of Augusta. Item, I give to the Secretary of the Coloniza- 
tion Society, the following negroes, viz: Alfred, Daniel and 
Thornton, for the purpose of being sent to Liberia, and also five 
shares of the Mechanic’s Bank of Augusta for each—the proceeds 
to be paid to them or the survivor, on their arrival in Liberia, and ‘ 
for no other use orpurpose. And as I leave it optional with them 
to go or not, should they or either of them refuse, I give him or 
them as follows: Alfred and Daniel I give to my Executors in 
trust, for the use of Ishmael—and also, the shares of the Mechan- 
ic’s Bank given for them in Liberia. Item, should Thornton re- 
fuse to go to Liberia, I give him and the aforesaid five shares, to 
Wm. Jones, (gin-maker.) 
Item.—I give my servant Nancy in trust to my Executors for 
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her own use, charging her maintenance on her son Ishmael. 
Jtem—I give my servant Ned, blacksmith, to my Executors in 
trust, for his own use, and also five shares of Mechanic’s Bank 
for his maintenance, and at his death, I give the same to Ishmael. 
Item.—In further consideration, I give and bequeath to said Ma- 
ry Jones, all the land purchased of McKenners on the east side 
of the road leading to Fury’s Ferry, but the part of the 80 acres 
before mentioned, lying on the west side of said road, I give to 
Judith. I also give to said Mary a negro man named Ben, to 
her and her heirs forever. J/em.—I give and bequeath to the 
aforesaid Judith, eight mules, one wagon, cart, and yoke vf oxen, 
stock of cattle, hogs, and sheep, for her plantation, one choice of 
beds and furniture, one half-dozen chairs, one large table, side- 
board and settee ; also, corn, fodder, and pork, for one year, the 
gin on the plantation, and plantation tools. Item.—lI give to Ma- 
ry Jones five mules, one wagon, one yoke of oxen and cart, suf- 
ficiency of cattle, hogs and sheep for the plantation; also, corn, 
fodder, and pork for one year, plantation tools, &c. Item—lI 
give in trust to my Executors, for the use of said Ishmael and 
Minny, the residue of my furniture, excepting such chairs as John 
can take to Alabama. IJtem.—lI give and bequeath to the afore- 
said Joseph and John, one wagon and gear, and five mules to 
take negroes given them to Alabama, and it is my will that the 
expense of carrying said negroes, should be paid out of my es- 
tate. Item.—I give and bequeath to the aforesaid John, second 
choice of my horses, my gold watch, bed, and furniture, and as 
many chairs as he can carry to Alabama. Item.—It is my will 
and desire that the servants I have freed or left in trust, and the 
property to be sent to Alabama, should not be appraised. It is 
further my will and desire, that my Executors should not suffer 
those servants I have freed or left in trust, to live in, or within 
three miles of any town or village in Georgia or Carolina. 
Item—I release to James Payne of Va. Isaac Stone of Ala- ° 
bama, and Isaac Hibbler, what they may be indebted to me at 
my death. Item.—After all my just debts are paid, I give and 
bequeath unto the sons of my brother James and my brother 
John, the residue of my property of whatever nature or kind so- 
ever, to them and their heirs forever, to be equally divided be- 
tween them, or the survivors of them. And lastly, I do hereby 
appoint my friends, George Crawford, of Richmond, Junius 
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Crawford, of Columbia Co., Wm. Jones, aforesaid, of Augusta, 
and Turner Clanton, of Columbia, Executors of this, my last 
will. And I do further appoint Joseph and John Jones, afore- 
said, my Executors in Alabama, hereby revoking all wills by me 
heretofore made. 

In testimony whereof, I have hereunto set my hand at my page, 
and affixed my seal, this Eighteenth day of May, in the year of 
our Lord, 1839. Marsuatt Kerri, |[t. s.] 

In the presence of 

Jas. G. STALLINGs, 

Isaac Bryan, 

W. C. Berryuin. 

Georeia, Cotumpia County: 

In the Court of Ordinary, James G. Stallings, Isaac Bryan 
and Wm. C. Berryhill, the three subscribing witnesses to the 
within and foregoing instrument, after beirg duly sworn, upon 
the Holy Evangelist, depose and say that they were personally 
present, and saw the testator, Marshall Keith, in life, sign, seal, 
pronounce and declare the same to be his last will and testament ; 
that the testator was of sound and disposing mind and memory, 
at the doing thereof, and that they subscribed the same as _ wit- 
nesses thereto—all done at the request and in the presence of the 
testator, and in the presence of each other. 

Jas. G. STauines, 
Isaac Bryan, 
W. C. Berryniy. 

Sworn to in open Court, this 3d day of January, 1842. 

G. Jones, Clerk. 

It will be perceived that the testator departed this life, with- 
out revoking, or in any manner altering said instrument, and 
that the same was duly proven by all three of the subscribing 
witnesses, and admitted to record by the proper Court, on the 
3d day of January, 1842. Three of the four Georgia Execu- 
tors qualified, namely, George W. Crawford, William Jones, 
and Turner Clanton, and proceeded immediately to execute the 
will. On the 28th of January, 1847, something upwards of five 
years after the probate of the will, Hibler and wife, Vance and 
wife, and Tarlton F. Keith, next of kin of the testator, called 
upon the Executors to produce the will of the deceased, and prove 
the same in solemn form, on the first Monday in March thereaf- 
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ter. Accordingly, the Executors appeared, produced the paper, 
Sty, PI } pa} 


and insisted that it was the last will and testament of Marshall 
Keith, deceased ; they further urged that the persons at whose 
instance they had been summoned to prove said will in solemn 
form, were fully informed of the proof thereof in common form, 
acquiesced in the same, received legacies under it, and permitted 
the Executors to go on in the execution thereof without objec- 
tion, for more than five years, until the estate was pretty well 
administered. Wherefore, they prayed that the said paper might 
be fully and wholly established, as the last will and testament of 
their testator. 

The pro-movants, on the contrary, contended that this paper, 
purporting to be the last will and testament of Marshall Keith, 
deceased, was utterly null and void by the Jaws of the land, and 
in violation of the pubiic policy of the State, the testator having 
attempted therein to manumit his slaves, which is expressly in- 
hibited by the Statutes of Georgia. 

The case being appealed by consent, to the Superior Court, 
was finally tried at the March term, 1848—His Honor, Judge 
Holt presiding—Tarlton F. Keith, one of the caveators, withdrew 
from the litigation. The Special Jury found a verdict for the 
Executors. é 

Various errors are alleged to have been committed during the 
progress of the trial, which it becomes our duty to consider. 

[1.] 1st. A motion was made to exclude the defence of the 
Executors, on the ground that no notice was given of it to the op- 
posite party. From the record before us, it would appear that 
the defence was regularly filed at the March term, 1847, of the Court 
of Ordinary, and that it had been transmitted by the Clerk of that 
Court, up to the Superior Court, with the other pleadings in the 
case. But grant that it was in fact filed intermediate the enter- 
ing of the appeal and of the trial. Under the Rules of Court, 
regulating amendments on the appeal, it was competent for the 
Court, in the exercise of its discretion, to have permitted the 
plea or protest of the Executors to be amended, even after the 
case was submitted to the Jury; and if the opposite party would 
state that he was taken by surprise, the Court would have con- 
tinued the case at the instance of the amending party. No such 
motion was made; we must therefore overrule this objection. 

2d. The caveators applied to have the second ground of de- 
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fence stricken out, for the reason that it was not pertinent to the 
issue. That ground was, that the persons at whose instance the 
Executors had been cited, had for a long time acquiesced in the 
will, received legacies under it, and suffered the Executors, know- 
ingly, to proceed in the execution thereof, without complaint, 
until the estate was almost fully administered. The Circuit 
Judge refused this application, and this decision is excepted to. 

[2.] We will state, succinctly, what we understand to be the 
law upon this point. The next of kin, as such merely, are enti- 
tled of common right, to call for the proof in solemn form of the 
will of the deceased. And the mere acquiescence of the next of 
kin, to the probate being taken in common form, is no bar to the 
exercise of this right, even though they may have received a leg- 
acy under the will. 

{[3.] And the time within which this may be done, is not, and 
from the nature of the case, cannot be very accurately designated. 
In England, it has been held that a will may be called in, and the 
probate contested, after a lapse of twenty years from the probate 
in common form, Sattewhite vs. Sattewhite, 1 Eng. Eccl. Rep. 
151. Timucan vs. Gayfer, Ib. 425. And Bacon mentions a case, 
when, after the lapse of forty years, the heirs of the deceased 
were permitted to contest the will. The Legislature of Georgia 
in 1845, passed a Statute of Limitations upon this subject, and 
fixed upon seven years as the period after which this shall not be 
done, except in case of infancy. Pamphlet L. 1845, p. 39. But 
this proceeding must be determined by the law as it stood before 
that time. And we would not be understood as expressing any 
opinion as to whether a party might not, even under the Statute, 
lose the right, under the peculiar circumstances of the case, be- 
fore the seven years had expired. 

[4.] I will now state what we conceive to be the qualification 
of the general doctrine just laid down, as to the right of heirs and 
distributees to the re-probate of the will. Long acquiescence by 
the next of kin in the provisions of the will may, and in the opin- 
ion of this Court, does in the present case amount to such a wai- 
ver of their rights, as to preclude them from gainsaying the first 
probate, and putting the will again in suit, unless their delay is 
accounted for or excused by some special circumstance, as infan- 
cy, absence from the country, or such like disability. 1 Wms. on 
Ez’rs, 193,194. 1 Eng. Ecc. R. 239. 2 Ib. 135, 514. 
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Has any such explanation been rendered by the next of kin on 
the present occasion? The record does not disclose any. On 
the contrary, the transcript before us establishes, that these heirs 
not only received legacies under the will, but from thecontiguity 
of their residence, and other consideraticns, the conclusion is ir- 
resistible, that they were fully apprized of the provisions of the 
will. And after standing by for five years, and seeing the Exec- 
utors, in the discharge of what they believed to be their duty, dis- 
tribute the estate, by the payment of legacies, and the removal of 
the negroes, who were freed by the will, to the State of Ohio, 
whence it would be impossible to reclaim or recall them, now 
come forward at this late day, without assigning any excuse what- 
ever for their tardiness, undertake to set aside the will zz toto, and 
[5.] have the estate distributed, as in cases of intestacy; and that 
too without bringing back, or even offering to return the lega- 
cies which have been paid them by the acting Executors. To 
countenance such conduct would, in the opinion of this Court, be 
contrary to right and justice. All persons, naturally, seek to en- 
joy what properly belongs to them; and after remaining silent sd 
long a time, the inference fairly deducible by the Executors from 
their neglect, was, either that they were satisfied of the validity of 
the will, or, if void, that they intended to relinquish any benefit 
which might accrue to them from its overthrow. 

And having come to this conclusion, it saves us the necessity of 
deciding the other grounds, taken in the Bill of Exceptions, and 
pressed with most commendable zeal and ability by the counsel 
for the plaintiffs in error. And we are glad to be thus relieved, 
for the remaining questions involve matters of the greatestimport, 

[6.] As to so much and such parts of the will as authorize the 
emancipation of three of the testator’s slaves in Liberia, we are 
clear that it was entirely competent for him to make such post 
mortem disposition of his negroes. Owners can, in their lifetime, 
carry or send their slaves to the coast of Africa to be colonized, 
or elsewhere, for the purpose of freeing them. And they can ap- 
propriate the whole, or any portion of the remainder of their 
property, if they so please, to their transportation and mainte- 
[7.] nance in their new homes. We hold it equally certain, that 
they can direct the same thingto be done by their Executors, after 
their death. Foreign emancipation neither conflicts with the let- 
ter or spirit of our municipal regulations relative to this subject. 
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On the contrary, it is in accordance with our declared policy. The 
colored population in the U. States in 1790, was 697,697. It is now 
nearly 3,000,000. It has grownfrom amolehilltoamountain. It 
has been the constant effort of our State, as declared in the 
strongest language, and seconded by the sternest penal enact- 
ments, to prevent the increase of this population. We believe 
that it is the interest of both races, that the number of blacks 
should not be augmented. But we must say, that we should find 
it extremely difficult to reconcile the other clauses in this will, to 
the settled and uniform policy of our Legislature, which forbids 
and rebukes, in the sternest terms, all attempts at domestic man- 
umission, whether open or covert, directly or in trust; a policy 
too, which we hold to be founded in the most manifest wisdom 
and propriety. We need not dilate on this prolific source of 
mischief. We feel it to be an imperative duty to see to it, 
that the laws are not evaded, which have been wisely and studi- 
ously framed, to prevent the extension of the evil. Neither hu- 
manity, nor religion, nor common justice, requires of us to sanc- 
tion or favor domestic emancipation ; to give our slaves their lib- 
erty at the risk of losing our own. They are incapable of taking 
part with ourselves, in the exercise of self-government. To set 
up a model empire for the world, God in His wisdom planted on 
this virgin soil, the best blood of the human family. To allow it 
to be contaminated, is to be recreant to the weighty and solemn 
trust committed to our hands. Republican institutions cannot 
exist in Mexico, or the commingled races of South America. And 
while we concede that the condition of our slaves is humble, still 
it is infinitely better than it would have been, but for this very 
system of bondage, better than the lower orders in Europe, and 
better far than it would be, if they were emancipated here, “ des- 
troying others, by themselves destroyed.” 

It may not be unworthy of notice that we have a direct legis- 
lative expression of opinion, in support of both of the positions 
here assumed, viz: the impropriety of tolerating domestic man- 
umission, which cannot fail greatly to corrupt the other slaves of 
the country, and to render them dissatisfied with their condition 
of servitude—leading in the end to insubordination and imsurrec- 
tion ; and on the other hand, that foreign colonization has in it 
nothing hostile to the peace and policy of the slave-holding States, 
The Act of the General Assembly of Georgia, passed in 1817, 
empowers the Governor to cause to be sold all negroes, mulat- 
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toes or persons of color, who may be brought into this State in 
violation of the Act of the United States, to prohibit the importa- 
tion of slaves into this country, after the first day of January, 
1808. It is provided, however, in the third Section, that “ if pre- 
vious to any sale of any such persons of color, the society for the 
colonization of free persons of color within the United States, 
will undertake to transport them to Africa or any other foreign 
place which they may procure as a colony, for free persons of 
color, at the sole expense of said society, and shall likewise pay 
to His Excellency, the Governor, all expenses incurred by the 
State, since they have been captured and condemned, His Ex- 
cellency, the Governor, is authorized and requested to aid in pro- 
moting the benevolent views of such society, in such manner as he 
may deem expedient.” Prince, 793, 794. 

It will be perceived that the Representatives of the people, in- 
stead of condemning and repudiating foreign emancipation, as 
pregnant with mischief, more than thirty years ago affixed to this 
enterprise the public seal of commendation and encouragement- 
And this act of their Agents remains on the Statute Book, unre- 
pealed by their constituents. 

Iu conclusion I would remark, that great indulgence is exten- 
ded tothe declared wishes of testators, touching what they would 
have done with their property after their death. If it be true, 
however, that families are the original of all sucieties, and contain 
the foundation and primitive elements of all other social institu- 
tions, and as such deservedly claim the front rank in the pro- 
tection of Courts, Wills, which are calculated practically, to dis- 
regard and set at nought this divine ordinance, worth more than 
all that man in his wisdom has ever devised, cannot claim to be 
regarded with peculiar tenderness and favoritism by Courts of 
Justice. 

Let the Judgment of the Court below be affirmed. 
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No. 49.—Rosert H. Vickers, plaintiff in error, vs. ANDERSON 
Stone, defendant. 


[1.] Where a testator in his Will, bequeaths his property to his wife during her 
natural life, and at her death, to be equally divided among all his surviving 
children, and the legal representatives of such as may be deceased. Held, that 
the words of survivorship, had reference to the death of the testator, and not to 
the death of the tenant for life: aud that all the children of the testator, who 
were in life at his death, took vested remainders under his Will, to be enjoy- 
ed after the death of the tenant for life. 


Application for the benefit of the “Honest Debtor’s” Act. 
Issue of Fraud, in Wilkes Superior Court. Tried before Judge 
Sayre, March Term, 1848. 


This was an application on the part of the defendant in error, 
to take the benefit of the “ Honest Debtor’s ” Act, of 1823. The 
plaintiff in error as a creditor, suggested as fraud, that the sched- 
ule filed under the Act, did not contain a true statement of all 
the effects of the debtor; upon which issue was joined. The 
facts agreed on, are as follows : 

Osborn Stone, the father of the applicant, by his last will, be- 
queathed, “ after the payment of all his just debts, to his wife Nan- 
cy, all and singular his property both real and personal, to be 
kept together and freely used by her, for the raising and educa- 
tion of the children, as well those which may be born thereafter, 
as those then living ; which education he wished to be good and 
sufficient for any business, as his Executors may judge proper, 
during her natural life ; and at her death, to be equally divided 
among all his surviving children, and the legal representatives of 
such as may be deceased.” By another clause, the testator will- 
ed, “that as any of his children may come of age, or marry, they 
may receive such portions of his property, as his Executors, all 
things considered, think proper.” The widow, Nancy Stone, is 
still alive. Four children survived the testator; one of whom, 
Richard Stone, has since died; his brothers and sisters being his 
next of kin. All of the children under Item 2nd, received a part 
of the estate. The plaintiff in ca. sa. as creditor, contended,that 
Anderson Stone, both in his own right, and as one of the legal 
representatives of Richard Stone, took a vested interest in re- 
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mainder, under the will of Osborn Stone ; which position, the 
Court below over-ruled; and upon which decision, error has been 


assigned. 
Ws. M. Reese, & T. R. R. Coss, for plaintiff in error. 
Samvet Barnett, for defendant, made the following points : 


1st. Our Statute makes no provision for the disposition of a re- 
mainder. Pr. Dig. 912, § 7. 292, § 4. 286,§7. Compared with 
English Statutes,7 Geo. IV, C. 57, § 11 (2 Black. 286, note,) § 40. 
(1 Petfs. Abr. 687,) § 22. 3 Harr. Dig, 1829. N. Car. R. S. 
vol. 1, p. 323. S. Car. Statute quoted. 
2nd. A contingent remainder is not assignable at Common 
Law. Pope vs. Whitcomb, Cond. Eng. Ch. Rep. vol. 3, part 2, 
page 124. 2 Kent, 299, compared with 4 Kent, 261, and notes. 
Jackson vs. Williams, 1 P. Wms. 382, note. Hydn. vs. William- 
‘son, 3 P. Wms. 132. 8 Barn. and Cress. 497. 4 Wash. 573. 
1 Pet. U. S. Rep. 213. 
3rd. Defendant takes no vested interest, unless as one of the 
legal representatives of his deceased brother. 2 Jarm. on Wills, 
39. 1 Mylne and Keene, 465. 3 Vez. 486. 
4th. The legal representatives are to be determined at the time 
of distribution. 2 Wms. Exrs. 818, 823. 2 Jarm. 53, 4, 7, 105, 
616, 734. Loy vs. Blackall, 3 Vez. 486. Butler vs. Bushnell, 9 
Eng. Ch. Rep. 232. Jones vs. Colbeck, 8 Vez. 38. Bryden vs. 
Hewlitt, 2. My. and Keene, 90. Miller vs. Eaton, Coop. 272. 
Aiton vs. Brooks, 7 Sim. 204. Pope vs. Whitcomb, 3 Cond. Eng. 
Ch. Rep. part 2, page 124. 


By the Court—Warner, J. delivering the opinion. 


The main question presented by the record in this case is, the 
construction to be given to the will of Osborne Stone, deceased. 

[1.] The testator bequeathed to his wife Nancy, after the pay- 
ment of his debts, all and singular his property, both real and 
personal, to be kept together,‘and freely used by her for the rais- 
ing and education of his children, as well those which may be 
born hereafter, as those now living, during her nature] life; and 
at her death, to be equally divided’among all his surviving chil-- 
dren, and the legal representatives of such as may be deceased, 
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The Court below held the interest which the children took un- 
der the will, was contingent until the death of the tenant for life ; 
whereupon, the counsel for the creditors in the Court below, ex- 
cepted, and now assign the same for error here. 

Did the children ot Osborne Stone, take a contingent or vested 
interest, under his will? For the plaintiff in error it is insisted, 
that the interest in the property under the will vested in the chil- 
dren, immediately on the death of the testator, subject to be en- 
joyed by them, on the death of the tenant for life. The defen- 
dant in error insists, that the children did not take a vested inter- 
est under the will at the death of the testator, but a contingent in- 
terest, dependant on the death of the tenant for life; that only 
such of the children of the testator as may be in life at the death 
of the tenant for life, will be entitled to a vested interest in the 
property. The law favours vested remainders; and it is an es- 
tablished rule, that the Court never construes a limitation into an 
executory devise, when it can take effect as a remainder; nor a 
remainder to be contingent, when it can be taken to be vested. 
4 Kent’s Com. 203. Doe vs. Provost, 4 John. Rep. 65. The be- 
quest here is, to the wife of the testator during her natural life ; 
and at her death, to be equally divided among all his surviving 
children, and the legal representatives of such as may be deceas- 
ed. 

To sustain the position of the defendants in error, we must add 
to the words employed by the testator, and instead of making 
him say, “ at her death, to be equally divided among all my sur- 
viving children,” we must understand him as saying, “ at her death 
to be equally divided among all my surviving children, living at 
the time of her death.” 

There is nothing on the face of the will going to shew, that it 
was the intention of the testator, that such only of his children 
as might be Jiving at the time of the death of the tenant for life, 
should be the sole partakers of his bounty, to the exclusion of 
those who might be living at the time of his own death, but who. 
might happen to die before the tenant for life. On the contrary, 
it would seem to have been the intention of the testator, that such 
of his surviving children, as might be living at the time of his. 
own death, should take under his will ; for in the second clause, 
he declares it to be his will, and desire, that if any of his children. 
shall come of age, or marry, they may receive such portions of 
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his property, as his Executors, all things considered, may think 
proper. This second clause of the will, contemplates a distribu- 
tion of the shares of the children, who come of age, or marry, or 
such portion thereof as the Executors may think proper, before 
the death of the tenant for life ; which negatives the idea, that 
their interest in the property was contingent, and dependant on 
that event. Besides, if we were to adopt the construction con- 
tended for, as a general rule, it would cut off and defeat the rights 
and interests of grand-children: for if the surviving children only, 
of the testator, who may be living at the time of the death of the 
tenant for life, will be entitled, and no interest vested in the chil- 
dren living at the time of the death of the testator, all of the tes- 
tator’s children, who might happen to die before the tenant for 
life, leaving children, would be excluded ; and consequently their 


issue, 

This, in our judgment, would be an unnatural and harsh con- 
struction to give to the wills of testators ; nor do we think such 
a construction is supported by law. Where the testator uses the 
words, to be divided among my surviving children, and there is 
no special intent manifested to the contrary, the words of survi- 


vorship will have reference to the time of the death of the testator, 
‘and not to the time of the death of the tenant for life. Doe ex 
dem. of Long vs. Prigg, 15 Eng. Com. Law Rep. 206. Rose ex 
dem. of Vere, et al, vs. Hill, 3 Burrows’ Rep. 1881. Drayton vs. 
Drayton, 1 Dessaussure’s Eq. Rep. 324. Moore vs. Lyons, 25 Wen- 
dells’ Rep. 119. The same principle of construction, was recog- 
nized by this Court, in McGinnis vs. Foster, decided at the last 
termat Cassville, 4 Geo. Sup. Court Rep.377. Anderson Stone, the 
insolvent debtor, took a vested interest in his share of the prop- 
erty under the will of his deceased father, Osborne Stone, and so 
‘did Richard Stone, his deceased brother, who was in life at the 
death of the testater. Richard Stone, having departed this life 
intestate, unmarried, and without issue, Anderson Stone as one 
of the heirs at law of his deceased brother, is entitled to a distri- 
butive share of his estate, when the same shall be duly adminis- 
tered ; which interests ought, in our judgment, to have been in- 
cluded in his schedule when applying for a discharge, under the 
Act for the relief of honest debtors. Let the judgment of the 
Court below be reversed, and a new trial granted. 
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No. 50.—Dup ey L. Simmons, plaintiff in error, vs. Tue State 
or Georaia, defendant. 


[{1.] In an indictment against a free white person, under the Act of 1840, for 
being accessary after the fact, in the receipt of stolen goods, which charges 
that a negro man slave, Bob, was the principal felon, and stole the gouds: 
Held, that, inorder to convict the defendant, the State must prove that Bob 
stole the goods. And, that in all cases where a person is charged with being 
accessary after the fact, the guilt of the principal must be proved. 


Indictment for receiving stolen goods froma negro. Tried 
before Hon. James A. Merriwetuer, in Putnam Superior Court, 
March Term, 1848. 


The plaintiff in error, at the March Term, 1848, of Putnam 
Superior Court, was put upon his trial under an indictment for 
“ receiving stolen goods from a slave.” 

It was proven by Donaldson Prichard that the watch was sto- 
len from him on the night of 2d Dec. 1843. A negro, Bob, was 
in the house during the day before, and saw the watch hanging 
up in the room occupied by witness and his mother ; from which 
circumstance he was induced to have the negro arrested, “who 
was tried and acquitted by the magistrates. ‘The witness heard 
no one come in the house that night, but heard some one go out. 
Heard nothing of the watch until the Spring of 1844, when he 
took out a warrant for defendant and had him arrested by Mr, 
Wynne, the officer. Defendant refused to let witness or the of- 
ficer come in his house. Witness told defendant he understood 
he had the watch, which he denied, or that he knew anything 
about it. He also denied telling Mr. Johnson, that he won it 
from witness. After awhile, he came out, and was arrested, and 
they all went to Mr. Johnson’s. Defendant called Johnson out, 
and wished to have a conversation with him, which Johnson re- 
fused, unless in the presence of a third person. Mr. Horton, 
Johnson, and defendant had a conversation together. Witness 
never gamed with defendant in the year 1843. 

It was proven by Jos. Johnson, that defendant told him, previ- 
ous to the arrest, that the watch was in his possession, or had 
been ,and said he had won it, by gaming, from Prichard. In the 
conversation with Mr. Horton, and witness, defendant stated 
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where the watch was, and said he would go and get it, and deliv- 
er it up to Horton; said it was at Warrenton, and that he car- 
ried it there, and left it. When defendant said he won it, the 
conversation ‘was about the arrest of the negro. Defendant said, 
if Prichard did not stop what he was at, he would let the cat out 
of the wallet. He said it of his own accord, and said also, that 
Prichard requested him not to trade the watch in Putnam, or 
Hancock county. Defendant gave as his reason for denying ev- 
er telling the witness these things, that he wanted to avoid a clash 
and clamor in the community, and to save the reputations of both 
of them. ; 

Wuins J. Horton proved that the watch was his, corrobo- 
rated the testimony of Johnson and Prichard, went with defend- 
ant to Warrenton, and got his watch. The letters on the watch 
originally, “ E. A. L.” were erased. Watch worth $40 or $50. 
While going to Johnson’s, defendant said to witness he won the 
watch from Prichard. 

Prestey E. Pricuarp was at his brother’s the Ist Dec. 1843, 
and saw the watch hanging up in the room. 

Rosert J. Wynn corroborated the testimony of the other 
witnesses, as to the arvest. 

Donatpson Pricnarp, recalled, swore that the negro, Bob, 
made a fire in his room the day the watch was stolen. The ne- 
gro who usually made the fire was sick. Witness never told 
William Simmons, Sr., nor Asa Simmons, that he let the defend- 


ant have the watch. 
For the defendant. 


Asa Simmons swore that D. Prichard said, in Sept. 1844, 
that he had certified that he let the defendant have the watch. 
The certificate was put in writing some 4 or 5 days after he first 
certified. At the time he first said, “1 certify,” he was sober; 
when put in writing, he was pretty drunk. Witness wrote the 
certificate. 

Ws. Lire saw defendant and Prichard playing cards in the 
fall of 1844, in a tent at the camp-ground. 

Asa Simmons, re-examined—proved the paper offered in evi- 
dence. Defendant explained the paper to Prichard, who signed 
it, and said he would sign any paper to clear defendant of the 
watch scrape, and would sign Jeff Wynne’s death warrant. 
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The paper was as follows: 
“1 do cetify to the citizens of Putnam county, that Dudley J. 
Simmons did get the watch from me honestly. Sept. 8th, 1844. 
Signed, D. PRICHARD.” 
Wm. Simmons, son of defendant, corroborated the testimony 
of Asa Simmons. 


For the State : 


Jas. F. Tucker, sworn—the signature to the paper is not in 
D. Prichard’s handwriting. Has seen him write when drunk. 

Rost. Lapp, Curistopuer Bustin, and Joun EpMmMonpson 
swore to the same effect. 

Jos. Jounson, re-examined—was requested by defendant to go 
to his house, to hear Prichard make some acknowledgements. He 
went. Defendant handed Prichard the paper, who looked at it, 
and said there was one letter on it that looked like one he usual- 
ly made, but if he signed it, he did not know it, and “ you know 
you did not get the watchfrom me.” Defendant made no reply. 

The Court charged the Jury that it was necessary for them to 
be satisfied beyond a reasonable doubt: 1st. That the defendant 
received the watch. 2d. That he received it from the negro boy 
Bob. 3d. That the watch had been stolen, and 4th. That when 
defendant received it from the slave, Bob, he knew it to have 
been stolen from Prichard. 

That the guilt or innocence of the defendant was not affected 
‘by the acquittal of Bob before the magistrates. That the offence 
is completed, whether the property was stolen by Bob, or some 
other negro, or a white person. That the person of the thief was 
immaterial, That it was not necessary to show either that Bob 
had been convicted, or that Bob, the principal thief, cannot be 
taken, so as to be prosecuted. 

To all of which the defendant below excepted. 

The Jury found the defendant guilty, whereupon defendant 
moved for a new trial. 

1st. That the Jury found without evidence in this: that there 
was no evidence from which a legal presumption could be raised 
that the watch in controversy was stolen by the negro, Bob, nor 
was there any evidence that defendant received or bought said 
watch from Bob, or any other negro, nor was there any other ev- 
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idence from which the Jury could infer a guilty knowledge on 
the part of the defendant. 

2d. That the verdict was without, and contrary to evidence. 
Which motion was overruled by the Court, to which decision de- 
fendant excepted, and assigned the same as error. 


Asuurst & Fosrer, for plaintiff in error. 
Sot. Gen.. BarTLeTT, ANp Cong, for defendant. 
Foster, for plaintiff in error, contended : 


That defendant, if guilty at all, is guilty as an accessory after 
the fact. Acts of 1840, page 140. 

An accessory after the fact cannot be tried until the principal 
felon be convicted. 1 Russel on Crimes, 34, to 40. Penal Code, 
Prince, 640, 1. 2 Bailey, 34,49. Roscoe’s Criminal Evidence, 
top page, 721. 


Cone, for defendant in error. 


1. The Act of 1840, under which the plaintiff is convicted, creates 
a new original offence, and does not require the previous convic- 
tion of the slave, or free person of color. 1 Russell § Ryan, 372. 

2. It is not necessary, in order to constitute the offence, that 
the property should have been stolen by the slave, or free person 
of color, from whom it is received. 

3. It is not necessary, in order to constitute the offence, that 
the property should have been stolen by a slave or free person 
of color. 

4, The offence is complete if the prisoner receive the watch 
from a negro, knowing that it was stolen. 

5. This Court will not grant a new trial in a criminal case, 
unless some principle of law has been clearly violated, or where 
there is manifestly no evidence to sustain the verdict. 1 Kel- 
ly, 620. 


By the Court—Nisset, J. delivering the opinion. 


[1.] We have two Penal Statutes in relation to the receiving 
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of stolen goods—the 28th Sect. of the 8th Division of the Penal 
Code, and the Act of 1840. The former is in the following 
words : “If any person shall buy or receive any goods, money, 
chattels, or other effects, that shall have been stolen or felonious- 
ly taken from another, knowing the same to be stolen or feloni- 
ously taken, such person shall be taken and deemed an accessory 
after the fact, and shall receive and suffer the same punishment 
as would be inflicted on the person convicted of having stolen or 
feloniously taken the said goods, money, chattels or other effects 
so bought or received.” Prince, 640. The Act of 1840 is as fol- 
lows: “ If any free white person or persons, shall buy or recéive any 
money, goods, chattels or other effects from any negro or free 
person of color, that has or have been stolen or feloniously taken, 
knowing the same to have been so stolen or feloniously taken— 
such person or persons so offending, shall be taken and deemed 


to be accessory or accessories after the fact, and being convicted 


thereof, shall receive and suffer the same punishment as would 
have been inflicted on such person or persons, had he or they 
been convicted of stealing or feloniously taking the same.” 
Hotchkiss, 734. Both these statutes declare that the offender 
shall be taken and deemed an accessory after the fact. That is 
the legal character given to the offence in both acts—and all the 
incidents which attach to that offence, attach to the crime in them 
described. And the same pleadings and proof which are requir- 
ed to convict, are required by each of them. The Penal 
Code is general in the 28th Sect. 8th Division above quoted. 

It applies to any person, whether slave, citizen, or free person 
of color, whilst the Act of 1840 applies only to free white persons. 
The code embraces the receiving of stolen goods, &c. from any 
person whatever, whether slave, free person of color, or free 
white person, knowing them to be stolen by any person; whilst 
the Act of 1840 is confined to the receiving of stolen goods, &c. 
from a negro or free person of color, knowing them to be stolen. 
The punishment which the code prescribes, is that which by law 
is due to the principal offender; and that which the Act of 1840 
prescribes, is the same which the law would inflict upon the ac- 
cessory, were he convicted of the fact to which he is accessory. 
I see no difference between the Penal Code and the Act of 
1840, so far as the cases to which it extends are concerned, ex- 
cept in the punishment. That is to say, a free. white person who 
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receives goods from a negro or free person of color, knowing 
them to be stolen, is guilty of the same offence, under the Act of 
1840, that any person would be guilty of under the Penal Code. 
The punishment only is different. In either case, the offence is 
being accessory after the fact. The Act of 1840 was no doubt 
passed for the purpose of altering the punishment in the cases to 
which it applies, and for no other purpose. And there was a 
very urgent necessity for such an act. For by the Penal Code, 
a white man convicted of being accessory after a fact committed 
by anegro, was liable to a severer punishment than he would be, 
if he were himself the principal felon; and to a punishment 
wholly disproportioned to the offence. For example, take the 
case made in this record. A white man is charged with being 
accessory after the fact of larceny, by privately stealing from a 
house, by a negro man slave, Bob. Now, the punishment pre- 
scribed for this offence, when committed by a slave, is left to the 
discretion of the Court before which he is tried, limited only, so 
as not to extend to life or limb. Prince, 792. The same offence 
when committed by a free white person, is punished by confine- 
ment in the Penitentiary, for a term not less than two, nor more 
than five years. Prince, 630. So, if the accessory after the fact 
in this case is finally convicted, the Penal Code would have pun 

ished him at the discretion of the Court, limited alone so as to 
protect life and limb. Burglary, when committed by a slave, is 
a capital offence. A citizen, convicted of being accessory after 
the fact of Burglary, committed by a slave, would, by the Penal 
Code, be hung. Whereas, if convicted of burglary himself, he 
would be punished only by imprisonment in the penitentiary for a 
term varying from three toseven years. Prince,628. The chief 
object of the Act of 1840, I repeat, was to correct this statutory 
inconsistency and absurdity. We are to consider the 28th Sect. 
8th Division of the Penal Code, and as that act, ix pari materia. 
The extent to which it modifies the Code is as stated, and no 
more. This indictment is for receiving stolen goods from a slave 
named Bob, knowing them to be stolen. The offence charged, 
is that made by the Act of 1840. And that is the offence of being 
accessory after the fact of larceny committed by a slave. It is 
argued for the State, thatthe Act of 1840 creates a new and orig- 
inal offence, and therefore the pleading and proof may be adapt- 
ed to the offence as described in the Statute. This was also the 
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view of it taken by the presiding Judge. In other words, says 

the counsel, the offence is not that of being accessory after the 

fact ; it is not a derivative, but an original offence, and therefore 

it is not necessary that the State should prove what, at Common 

Law, was necessary to convict, and all that was then necessary" 
to conviction. This reasoning became necessary, to maintain the 

decision of the Court below. That was, that the offence is com- 

plete without regard to the person who committed the larceny. 

That is, it is complete, if the goods were received from any per- 

son whatever, knowing them to be stolen or feloniously taken. 

A consequence of this position was a farther position, that in this 

case, although the indictment charges that a certain individual 

slave, Bob, did steal the goods, and that the defendant received 

them from him, knowing that they were stolen; yet it was not 

necessary for the State to prove that Bob did, in fact, stealthem. In 

any view of this case, we believe the latter position of the Court is 

erroneous. Wethink, asalready stated, that the effect of the Act of 
1840 is not to repeal or alter the Penal Code, except so far as 

the punishment is concerned in the cases named. That it does 

not alter the character of the offence—that remaining as it was.. 
And that the offence defined in the Code is that distinctive one, 

known to the law, as consisting in being accessory after the fact 

in the receipt of stolen goods. But suppose the Code had been 

silent as to this offence, or was in terms repealed by the Act of 
1840, the new offence created by that act would be in that event 

still the same. The defendant would still have to be indicted as 

an accessory, and the same proof would be necessary to conviction. 

The Court below held, and very properly, that the State, under 
this indictment, must prove that the defendant received the goods 

from the slave, Bob, and that at the time he received them, he knew 

them to be stolen from the owner. All this the Common Law 

and the Statute require. The Court erred in charging that it 

was not necessary to prove, according to the allegations in the in- 

dictment, that the individual, Bob, stole the goods. 

At Common Law, the accessory could never be arraigned be- 
fore the actual attainder of the principal, and the consequence 
was, that ifthat was prevented by his death—his standing mute 
—challenging peremptorily above the number of jurors allowed 
by law—by a pardon—or by being admitted to the benefit of 
clergy, the accessory went free. This evil was remedied by Stat- 
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ute 1 Ann Sess. 2 Ch.9 S.1, which enacted that if for these, or any 


other cause, the principal was delivered between conviction and 
attainder, the accessory might still be arraigned, tried and pun- 
ished. 1 Chitty’s Crim. Laws, 420. 2 Inst. 183, 4. Cro. Eliz. 
541. 2 Hale,222. Fost. 362. Hawk. b.2,c.29,8.41. 4 Black. 
C. 323. 

Formerly, in England, the accessory could never be tried, with- 
out his own consent, before the conviction or outlawry of the 
principal, unless they were tried together. This was the Com- 
mon Law rule. Fost. 369. 1 Hale, 523. Hawk. 6. 2, ¢. 29, s. 
36. 4 Bla. C. 40. 1 Chitty’s Crim. Law, 266, 7. And when 
tried together, both were arraigned together—plead together— 
and if they both relied upon the general issue, might be tried by the 
same jury. Andinsucha case, the jury were charged to inquire, 
first of the guilt of the principal, and if they thought him innocent, 
the accessory was, of course to be acquitted. 2 Inst. 184. 1 
Hale, 624. 2 Hale,223. 4 Hawk. b. 2, c. 29, 8,47. 9 Coke R. 
119. 3 Hawk. b. 2,¢. 29, 8.47. Fost. 350. 1 Chitty, 421. Up- 
on the trial, it was also competent for the accessory to dispute the 
guilt of the principal, although he had been previously convicted, 
and thus establish his own innocence. Fost. 365,121. 1 Leach, 
288. Hawk. b.2,c.29, s.49,”.4. 4 Black. C.324. 1 Chitty, 422. 
Thus it is manifest at Common Law, to convict an accessory, it 
"was necessary to show the guilt of the principal. And 8o indis- 
pensable was the guilt of the principal to the offence of the ac~ 
cessory, that the latter could go behind a judgment of conviction 
against the former, to show that he was not guilty. The guilt of 
an accessory is derivative. The maxim applicable to these cases 
is “ wbi factum nullum ibi fortia nulla.” If the principal has been 
so acquitted, as that he might successfully plead autrefois acquit, 
the accessory was not even liable to an arraignment. 4 Co. Rep- 
43. Hawk. b. 2, c. 29, s. 36. 1 Chitty, 420. How far the posi- 
tion last stated would make the acquittal of Bob before the ma- 
gistrates a good defence for the defendant in this case, may be a 
matter of some doubt, because of the peculiar character of that 
trialunder our Statutes. He was arrested, tried and discharged, 
As evidence, we have no doubt it goes a great way to show his 
innocence, and the consequent innocence of the defendant. We 
hold, also, that upon this trial, the State might, notwithstanding 
that discharge, show his guilt. As there was a little, and we must 
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say very little evidence of Bob’s guilt, the whole was properly 
left to the jury, and their verdict, upon that ground, properly left 
undisturbed. But to return from this digression. Such werethe 
rules of the Common Law, as to this offence. They were modi- 
fied in England by statutes. By Statute 1 Ann, 2,c.9,s.2, and by 
Statute 22 Geo. LIT. c. 58, s. 1, accessories receiving stolen goods, 
knowing them to be stolen, were made liable to an indictment for 
a misdemeanor, and punished, although the principal felon be not 
convicted. And by still more recent statutes, they are made lia- 
ble to prosecution and punishment, although the principal has 
neither been convicted nor prosecuted to outlawry. 1 Chitty 
Crim. Law, 267. By our own Statute they may be prosecuted 
for a misdemeanor, when the principal thief cannot be taken so 
as to be prosecuted and convicted. Prince, 640. 

From all which, I infer that in Georgia, where one is indicted 
as an accessory after the fact, it is necessary for the State to prove 
the guilt of the principal, if any one individual is charged, as in 
this case, to be the principal. Although it is not necessary to show 
his conviction, in cases where his outlawry is averred and proven; | 
yet in all cases it is necessary to prove to the satisfaction of a Ju- 
ry, that he is guilty of having stolen the goods. This is an in- 
dictment which charges the defendant with the offence of being an 
accessory, after a larceny committed by a slave, specially named. 
The Court held that it was not necessary to prove that the larceny 
was committed by that individual; and in that we think there was 
error. Now, we do not deny but that an indictment which charges 
the principal to be unknown, or to be some evil-disposed person, 
would be good, and that in such a case, proof of the receipt of the 
goods, knowledge by the defendant that they were stolen, and proo 
of the theft by any person, would be sufficient. In England, wher 
the principal is known, the averment ought to be according to th 
truth of the case—that is the general rule ; a case where he is un- 
known, &c. is the exception. 3 Camp. 264. 3 Chit. Crim. Law, 
958, ’9. The case before us is not within the exception. The 
pleading ought to show it to be within the exception. This in- 
dictment shows the contrary, for it names the principal felon. 

It is a familiar rule of the Law of pleading, that a party is held 
to prove all material allegations, and even immaterial ones, unless 
they be wholly impertinent and irrelevant to the cause. In this 
case the offence charged is not, that the defendant is accessory af- 
ter a fact committed by a slave or free person of color unknown ; 

VOL. Iv. 60 
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but that he is accessory after a fact committed by a negro man 
slave, named Bob, the property of one Prichard. That is the of- 
fence to which the defendant is called to answer, and none other, 
and if convicted at ail, that is the only offence of which he can be 





convicted, A judgment of acquittal in this case, would protect 
him, only from a second trial for that offence, as set forth and de- 
scribed in the indictment. Without proof that the principal is 
guilty of the fact, the State does not make out the case which she 
has made, and without it, in the Judgment of the law, as we un- 
derstand it, the defendant is guiltless of any offence whatever. 1 
Chit. Crim. Law, 453. 2 Leach, 594. Doug. 665—7. 1 Chit. 
Plea. 307. 2 East, 452, 502. 4 Ibid, 400. 2 Bla. R. 1104. 7 
Johns. R.321. 3 Day’sR. 283. 2 Russ.on Crimes,788. Ib. 248. 
So let the Judgment of the Court below be reversed. 


No. 51—Tuomas IF. Persons, plaintiff in error, vs. Henry 
Hieut, defendant. 


Per Lumpkin, J. 

[1.] The Act of 1842 to compel parties plaintiffs in the several Courts of this 
State, when the plea of usury is filed, to discover on oath the truth or falsehood 
of the facts stated in the plea, applies sa well to the Executors and Administra- 
tors as the original parties. 

[2.] If the plaintiff files his written affidavit in terms of the Statute, but fails to 
discover the usury charged in the plea, from inability to do so; this does not 
authorize the affidavit of the defendant to be read on the trial. 


Per Nisset, J. 

[1.] The Act of 1842, which authorises a defendant to call upon a plaintiff in 
action upon a usurious contract, to discover upon oath the truth of the facts as 
to the usury set forth in his plea, &c., applies to parties whosue and are sued 
as representatives, as well as to the original parties to the contract. 

[2.] Held, that under the Act of 1842, the oath of a plaintiff, which states, ‘that 
the facts set forth in the defendant's plea, as to the usury, are not true, and 
that there was, and is no usury in the contract upon which the suit is brought,”’ 
is a compliance with the requirements of that Act; and that upon the filing of 
such an affidavit, the affidavit of the defendant in support of his plea, cannot 
be admitted. 
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[3,] Held that the insufficiency of the plaintiff’s affidavit to prove the facts sta- 
ted in the defendant’s plea as to the usury ; is not the criterion upon which the 
defendant’s affidavit 1s to be admitted—and thit the only contingency upon 
which it can be admitted is the failure or refusal of the plaintiff to discover 
the truth of the facts set forth in his plea as to the usury, and whether or not 
there is usury in the contract sued on. 


Per Warner, J. Dissentiente : 

[1.], The Act of 1842, “‘ to compel parties, plaintiffs, in the several Courts of this 
State, where the plea of usury is filed to discover on oath, the truth or false- 
hood of the facts stated in the plea,’’ requires just such a discovery from the 
plaintiff, as he would have been required to make to a bill for discovery on 
the Equity side of the Court. 

[2.] Suits brought by Administrators are within, the provisions of the Statute. 


Assumpsit, &c. in Warren Superior Court, tried before Judge 
Sayre, April Term, 1848. 


The following Bill of Exceptions, upon which error was as- 
signed, will disclose the facts of this case : 


Tuomas F. Persons, Adm’r. 
vs. Assumpsit in Warren Sup. Court. 


Henry Hienrt. 

Be it remembered, that this cause came on for trial at the pres- 
ent April term, for the year Eighteen Hundred and Forty-Eight, 
and issue was joined upon the pleas of the general issue and usu- 
ry. Plaintiff, in support of his action, read in evidence a promis- 
sory note, in the word and figures following : 
$2660, 83. 

One day after date, we, or either of us, promise to pay John 
Persons, or bearer, the sum of Twenty-Six Hundred and Sixty 
dollars, 83; cts., for value received of him thisthe 6th of Septem- 
ber, 1843. Henry Hieut, 

Fretpine Hinz. 
( Reverse.) ; 

January 16, 1845. Then received One Hundred and Eleven 
Dollars and Sixty-Four Cents on the within note. 

Received One Hundred Dollars on the within note. February 
9, 1846. 

Plaintiff then closed his case. Defendant then opened his case, 
by reading his pleas, and offered in evidence in support of the 
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truth of the plea of usury, his affidavit according to the provis- 
ions of the Act of 1842, which was in the words following: 
GeoreiA, WARREN County: 

Personally appeared before me Henry Hight, the defendant, 
in the above stated case, who, after being duly sworn, deposeth 
and saith that the facts set forth in the foregoing plea, as to the 
usury therein pleaded, are true, Henry Hienr. 

Sworn to and subscribed before me, 5th April, 1847. 

Jacosp A, H. Reviere, J. Pp. 

The plaintiff, by his counsel, objected to the reading of the affi- 
davit, and the plea of usury, on the ground that suits brought by 
Administrators, upon promissory notes given to their intestates, 
were not embraced within the provisions of the Act of 1842, but 
that the proof as to the usury must be as atCommon Law. The 
Court overruled the objection, and decided that suits brought by 
Administrators, were within the provisions of the Act of 1842 ; to 
which decision the plaintiff, by his counsel, excepted. 

The counsel for plaintiff then offered in evidence, in compliance 
with the provisions of said Statute, on his part, an affidavit, in 
words and figures following : 
Georecia, WarrEN County— 
Tuomas F. Persons, Adm’r. 

vs. 
Henry Hieur. 

Personally came before me, Thomas F. Persons, Administra- 
tor, and plaintiff in above stated case, who, being duly sworn, de- 
poseth and saith on oath, that the facts set forth in defendant’s 
plea, as to the usury, are not true—and that the contract sued 
upon is not usurious, according to the best of his knowledge. 

T. F. Persons. 

Sworn to and subscribed before me, this April 3, 1848. 

Jesse M. Roperts, J.1.c. 

The court ruled that said affidavit was in compliance with the 
Statute, and ordered the same to be read to the Jury, which was 
done; the defendant then offered in evidence, an affidavit of plain- 
tiff’s, made upon the first trial of said case, which is in the words 


Assumpsit in Warren Sup. Court, 
Plea of Usury. 


and figures following : 
Tuomas F’. Persons, Adm’r. 
vs. Assumpsit in Warren Sup. Court. 
Henry Hienr. 
Geore1a, Warren County: 
Before me, a Justice of the Peace, in and for said County, per- 
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sonally came Thomas IF. Persons, plaintiff in the above stated 
case, who being duly sworn, deposeth and saith upon oath, that 
as to the facts set forth in the defendant’s plea, as to the usury, he 
cannot state nor know whether the same are true or not, &c. 
distinctly, that he does not know they are true; and he does not 
know that the contract upon which said suit is brought is usuri- 
ous. T. F. Persons. 

Sworn to and subscribed in open Court, 5th April, 1847. 

James Pincuer, Cl’k. 

The counsel for plaintiff objected to the reading said affidavit 
to the Jury; the Court overruled said objection, and decided that 
said affidavit should be read—to which decision of the Court, the 
plaintiff, by his counsel, alsoexcepted. The defendant then again 
offered in evidence, his aforesaid affidavit in support of his said 
plea of usury, and as evidence of the truth of the same; to the 
reading of which to the Jury, the plaintiff by his counsel objected, 
on the ground that it was not competent for the defendant to sup- 
port his plea by said affidavit, after plaintiff’s affidavit, as afore- 
said, had been produced and read to the Jury; the Court over- 
ruled the objection, and decided that said affidavit should be read 
to the Jury as evidence in support of defendant’s plea of usury ; 
which was done; to which reading, decision and judgment of the 
Court, the plaintiff, by his counsel, excepts, and alleges the same 
to be erroneous. The case was here closed. The counsel for 
plaintiff then requested the Court to charge the Jury as follows: | 

First, That the plea and affidavit ofdefendant are not evidence be- 
fore them, that there was usury in the note, the subject matter of 
dispute between the parties, the plaintiff having filed and givenin 
evidence his affidavit, in compliance with the provisions of the 
Statute. 

Second, That the defendant having introduced no evidence to 
sustain his plea of usury, the plaintiff is entitled to recover the 
amount of his note, and interest. The Court declined to give such 
instructions, to which decision of the Court the plaintiff, by his 
counsel, excepts. The Court then charged the Jury as follows: 

“ The judgment against Wilder & Hight, in October, 1840, 
formed the basis of the note. No inquiry can be made into the 
negotiations between the parties beyond the date of that judgment. 
If that was really the basis of this debt, now in suit, no usury can 
be shown beyond the date of the judgment; but, if since that time, 
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in the different negotiations and renewals of the debt by note, 
more than eight per cent. has been included in the notes so re- 
newed, as a promise for indulgence, then only the original amount 
of the judgment should be considered as the debt, without any in- 
terest—deducting the payment and adding $313, a new loan ad- 
mitted in the plea. 

As to the affidavits of the parties, Persons & Hight, the Act 
of 1842, is to my apprehension, crude and difficult of construc- 
tion; but my opinion is, that when the plaintiff, on the requisition 
of the defendant, makes his affidavit as to the matter of the plea, 
and fails to make any disclosure as to the facts stated in the plea, 
but is merely negative in its character, it is competent for the de- 
fendant to read his affidavit as to the facts; that it is admissible 
evidence to be submitted to the Jury, like other evidence in the 
case, and, of course, the credibility of that evidence is exclusively 
for the consideration of the Jury. Now, if, from the evidence be- 
fore you, you believe there has been usury in the negotiations be- 
tween the parties in the renewal of notes, since the date of the 
judgment, the plaintiff is entitled to recover only the amount of 
the judgment increased by any money loaned to the defendant 
since the judgment; but if there is no usury in the transaction, 
plaintiff is entitled to a verdict for the balance due upon the note, 
as it is if evidence before you. 

To which said charge, the counsel for plaintiff excepts, so far 
as it instructs the Jury that the affidavit of the defendant was ev- 
idence, for their consideration, in support of his plea of usury. 
The Jury found in favor of the plea of usury. To the several ru- 
lings, decisions and judgments of the Court, as aforesaid, here~ 
tofore excepted to, the plaintiff by his counsel here now again ex- 
cepts, and prays that his Bill of Exceptions may be certified and 
signed by the presiding Judge. F. H. Cone, 

Jos. W. Tuomas, 

Geo. Y. NEAt, 

Plaintiff’s Attorneys. 
GeoreiA, WarrEN County: 

I, Nathan C. Sayre, Judge of the Superior Court of the said 
State, presiding in said county of Warren, do certify the foregoing 
Bill of Exceptions is true and consistent with what took place on 
the trial of said cause. Naruan C. Sayre, 

Judge Superior Court presiding in Warren County. 
April 6, 1848. 
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Jos. W. Tuomas and Cone, for plaintiff in error. 
Wm. Grisson and L. J. Garrrett, for defendant. 
Tuomas, for plaintiff in error, submitted— 


1st. That under the Act of ’42, defendant’s affidavit and plea 
cannot be used as evidence until plaintiff has refused to discover. 
Stat. of 1842, Pam. 178. Constitution of Georgia, Art. 1 Sec. 17. 

2d. That the plaintiff did not refuse to discover. 

3d. That plaintiff having made his affidavit, defendant could 
not have resorted to his own affidavit, but only to cross-examina- 
tion of plaintiff. Act of 1842. 

4th. The defendant’s affidavit having been improperly admitted, 
he was in fact without evidence of the truth of his plea. 


GartreL, for defendant in error, submitted the following 
points and authorities. 


Ist. That the Act of 1842, compelling a discovery of usury, is 
general and comprehensive in its terms, and applies as well to 
suits by Administrators, as to suits between the contracting par- 
ties. See Act of 1842. 

For the rules of construction of Statutes, see Ezekiel vs. Dixon, 
and authorities there cited. 

2d. If the Act of 1842 is held to apply to suits by Administra- 
tors, then they must make a discovery ; and failing to do so, the 
defendant’s plea and affidavit is evidence of the usury. 

The affidavit of plaintiff makes no such discovery as the Act 
contemplates. 

In a Court of Equity, the affidavits would he held insufficient, 
and a failure or refusal to answer. See 3 Equity Dig.12. 5John. 
R. 247. 

Toa bill charging usury, an answer that defendant does not know 
or remember, will be considered evasive and tantamount to an ad- 
mission. 3 Equity Dig. 6, 13, 15. Scotts vs. Hume, Litt, Sel, 
Cases, 379. 

3d. The Act of 1842 establishes new rules of evidence on the 
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subject of usury, and goes beyond the principles of force, in ca- 
ses of bills for discovery, prior to the passage of said Act. 

4th. It was proper to admit all the affidavits to go to the Jury, 
as they are the judges of the evidence. 

5th. When judgment is had on exceptions, or demurrer, and 
defendant is compelled to answer, the question is settled and can- 
not be raised for judgment again. No difference in compelling 










and permitting to answer. 
The preamble ofan Act will not restrain the body. 









Cong, counsel for the plaintiff in errer, in conclusion. 





1st. The Act of 1842 being in derogation of the Common Law, 
is to be construed strictly. Pamphlet Laws, 178. 2 Kelly, 252. 
3 Ib. 146. 

2d. A law that sanctions the dangerous principle of permitting 
a party to be a witness for himself in his own cause, is not to be 
extended to any case not clearly embraced within its provisions. 

3d. The case of a suit brought by an. Administrator upon a 
contract made with his intestate, is not within the provisions of 
the Act. 

4th. Admitting, however, that it is, the plaintiff complied with 
the law by making his affidavit, as set forth in the Bill of Excep- 
tions. 

5th. Where the plaintiff makes his affidavit, in compliance with 
the requirements of the Statute, and the same is read as evidence 
to the Jury, it is not competent for the defendant to read his own 
affidavit as evidence. 

















Tue Court not agreeing in its judgment, the opinions of the 
Judges were delivered seriatim. 






By the Court—Lumpxw, J. delivering the opinion. 











Thomas F. Persons as Administrator of John Persons, de- 
ceased, brought an action of Assumpsit in the Superior Court of 
Warren county, against Henry Hight, on a joint and several pro- 
missory note, given on the 6th of September, 1843, by the defend- 
ant and one Fielding Hill, then in life, since deceased, for $2,660 83 
payable one day after date, with a credit of $111 64, indorsed 16th 
January, 1845, and a further paymect of $100, entered the 9th 
February thereafter. 
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To this suit, the defendant pleaded usury, setting forth, in his an- 
swer, fully and minutely, the facts of the transaction, and gave no- 
tice thereof, according to the provisions of the Actof the General 
Assembly, passed the 28th December, 1842. 

The record does not disclose very clearly what transpired on the 
first trial. It appears, however, that the defendant verified his 
plea—that the plaintiff filed his affidavit also, alleging that he could 
not state, neither did he know, whether the plea of the defendant 
was true or not; nor was he cognizant of the usury which was 
charged to exist in the contract. A verdict was rendered for the 
plaintiff for $1,859 06, with cost of suit, from which the plaintiff ap- 
pealed, anda bill of exceptions is predicated upon what took 
place on the final trial. 

The plaintiff read his note and rested his case with the Jury.— 
The defendant then offered in evidence, his own affidavit in sup- 
port of his plea, to the reading of which the plaintiff objected, up- 
onthe ground that the Act of 1842,to compel parties plaintiffs,where 
the plea of usury is filed, to discover, on oath, the truth or talse- 
hood of the facts stated in such plea, did not apply to the represen- 
tatives of deceased persons, but to the original parties to the con- 
tract only. This objection was overruled, and thereupon counsel 
for the plaintiff excepted. Counsel] for the plaintiff then ten- 
dered in evidence, the affidavit of the plaintiff, in which he swears, 
“ that the facts set forth in the defendant’s plea, as to the usury 
in the note sued on, are not true; and that the con tract was 
and is not usurious according to the best of his knowledge.” 
The Court ruled that said affidavit was in compliance with 
the statute, and ordered the’same to be read to the J ury, which 
was done. The defendant next offered, in eviednce, the affida- 
vit of the plaintiff, made on the first trial, as heretofore stated, the 
reading of which was objected to by counsel for the plaintiff, but 
allowed by the Court, which decision was excepted to. The de- 
fendant next offered his own affidavit in support of his plea, which 
was objected to, but admitted—whereupon counsel for the plain- 
tiff excepted. 

The case here closed, and the Court was requested, by counsel 
for the plaintiff, to charge the Jury that the plaintiff having filed 
his affidavit in compliance with the law, the affidavit of the de- 
fendart was not evidence before them of the truth of his plea: 
and that the defendant having failed to introduce any proof in 
support of his plea, the plaintiff was entitled to recover the whole 
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amount of his note, with interest thereon. But the Court de- 
clined to charge the Jury as requested, and on the contrary, instruc- 
ted them, “That the Act of 1842 was crude and difficult of construc- 
tion. But that when the plaintiff, on the requisition of the de- 
fendant, makes his affidavit as to the matter of the plea, and fai/s 
to make any disclosure as to the facts stated i the plea, but ismere- 
ly negative in its character, it is competent for the defendant to read 
his affidavit to the facts.’ The special Jury returned a verdict 
for $1993,70, with costs. And for the refusal of the Court to 
charge as requested, as well as on account of the instructions 
given, the counsel for plaintiff excepted. 

This is not a fit occasion to discuss the policy or impolicy of 
usury laws; or to review the discordant opinions of the advocates 
for and against the liberty of the citizen to make his own terms 


in money matters, as in all other bargains. Perhaps there is no 
one subject about which the variable minds of men have differed 


so irreconcileably. One class of political economists, treat all legal 
restraints upon lending and borrowing, as the relics of by-gone 
days of ignorance and superstition, and resting for their support 
and justification, upon no intrinsic worth. They affirm that such 
regulations exist, merely because they have heretofore existed, 
and rely mainly upon the authority of Aristotle, who contended 
that money ought. not to bear interest, because it was naturally 
barrenand unproductive ; or of Moses, the Jewish Lawgiver, who 
forbade this practice among his countrymen. They insist that all 
restrictions are inexpedient—that they enhance the rate of inter- 
est, thereby defeating their own object. That capital, like corn 
and all other commodities, should be governed by the condition 
of the market; its price, like every thing, to be controlled by de- 
mand and supply. At the head of the free traders, in money mat- 
ters, stands conspicuously the name of Jeremy Bentham, whose 
work against all usury laws, published in 1837, it is believed, has 
produced a powerfulimpression, both upon the legislation of Great 
Britain and of this country, since that period. 

On the other hand it is urged, that these views of Bentham and 
others, are visionary, and at variance with experience and the 
fundamental maxims of every well regulated State. That pre- 
vious to the reign of Herry VIII. when the rate of interest was 
established at 10 per cent., the customary rates were 40 percent. 
That Hindostan and China are both free trade countries in money 
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matters, and that the usual rate of interest in the one is 20, and 
in the other 24 percent. That Greece and Rome, like most other 
countries, had tried the free trade system, and like them, had 
abandoned it, finding that its tendency was to monopolize all the 
riches in the land in the hands of those who never worked for 
their wealth, and to the utter impoverishment of all the industrial 
trades and employments. That, so exorbitant were the exactions 
of the usurers of Rome particularly, that it frequently convulsed 
the State with the most disastrous revolutions. That but for the 
existing laws, the world would be continually plunged in the most 
ruinous speculations. ‘That money is different from all other ar- 
ticles of merchandize. That these are the product of individual 
labor and enterprize, while money is brought into existence by 
the government, And that the object of its creation is to benefit 
the public and not to foster private emolument. That on this ae- 
count, the State posesses the right, in a peculiar manner, to prevent 
the currency and circulating medium, designed for the good of 
the common country, and whole community, and which is the re- 
presentative of the value of any species of property, to be “used 
or perverted from its original design and legitimate purpose. 
That the essential difference between money and merchandize, of 
whatever species, is this: All need, and must have, money ; noth- 
ing else will pay taxes and other public dues, or is a lawful tender 
for debts; and hence, a scarcity here is felt by all. And yet the 
amount, both of specie and of paper, is necessarily limited—where- 
as, any other commodity is indispensible to no one. One com- 
munity or individual requires one thing, another something else ; 
and the wants of all, in these respects, may be supplied by some 
substitute. Ifthe potato crop in Ireland, or the wheat harvest in 
any other portion of Europe, fails, an immediate substitute is 
found in the abundant productions of this country, which is des- 
tined to become the granary of the world. Hence, the laws of 
Commerce interpose, to keep down prices. Moreover, it is 
contended that experience, as well as the general voice of the civ- 
ilized world, ancient and modern, combine to condemn usury. 
Non nostrum tantas componere lites. 

In this, as in all other controversies, where extreme opinions 
are entertained, the truth, perhaps, will be found ultimately to lie 
in a middle course, medio tutissimus ibis. I have abridged a few 
of the leading arguments for and against usury laws. And while 
I am not prepared to hold with Lord Bacon, that the usurer is 
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the greatest Sabbath-breaker, because his plough goeth every 
Sunday; and that he is the drone that Virgil speaketh of: 
“ Tgnavum fucos pecus a prasepibus arcuit :”’ much less that the 
guilt of taking money in the way of usury, is equal to the guilt of 
taking life; and that usurers should justly be ranked with mur- 
derers, and their bodies denied the rites of sepulture. Still, I 
am far from approving the total abolition of all laws upon this 
subject. Indeed, I am entirely satisfied, that usury iaws are found- 
ed in great principles of public policy. I sincerely desire, that 
some means may yet be devised to suppress the evil, without en- 
couraging the borrower to violate his contract. In my humble 
opinion, borrowers as well as lenders, should be deterred alike from 
engaging in this illegal and forbidden traffic. Besides, I must 
think, that in a contest between the indorsee of a usurious note, 
who had no agency whatever in the corrupt transaction, and the 
borrower, who is unquestionably, in morals, if not in law, a par- 
ticeps criminis, the loss should always fall on the borrower. 

All these grave questions, however, address themselves to an- 
other department of the Government. So far, the Legislature of 
this State seems to have acted upon the principle, that all private 
inconvenience must yield to public considerations. And in this 
conviction, the Statute of 1842 was enacted. It was passed, no 
doubt, to prevent usury. And it is, to all intents and purposes, a 
remedial Statute. It was intended to relieve the borrower from 
the expense and delay of a proceeding in Chancery to obtain dis- 
covery; and likewise, from the operation of the rule in Equity, 
that the borrower should do equity, before he could be heard ; 
that is, pay up the principal and lawful interest which he admit- 
ted tobe due. And I am ready and willing, in the utmost good 
faith, to give force and effect to the law. 

It purports to be an Act “to compel parties plaintiffs, in the 
several Courts of this State, where the plea of usury is filed, to 
discover on oath the truth or falsehood of the facts stated in the 
plea; orto allow the defendant, in case of refusal on the part of 
the plaintiff, to establish the facts contained in his plea, by his 
own oath, without filing a bill for discovery. 

Section 1, declares, “ That in all cases in the several Courts in 
this State, where usury shall be pleaded, the party plaintiff in 
such case, upon notice of such plea, accompanied by a copy of 
such plea, and which shall be served on said plaintiff, his agent or 
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attorney, within one month from the filing of such plea of the 
case, in thé Superior or Inferior Court, and within ten days, if 
the case is in any Justice’s Court, or any other Court, discover on 
oath by his written affidavit, to be made before some officer le- 
gally authorized to administer an oath, whether the fact or facts, 
set forth in said plea, are true as to the usury, and whether or not 
the contract upon which said suit is brought, was usurious, and 
such written affidavit may be read in evidence, on the trial of said. - 
case, by either party.” : 

Section 2d. “ That if any party plaintiff shall fail or refuse to. 
make the discovery as provided in the first section of this Act, 
that the party defendant in said case, may make an affidavit in 
writing before any officer authorized to administer an oath, of the 
truth of the facts set forth in his plea as to the usury therein plead- 
ed, and said affidavit of the defendant, may be read on the trial 
by either party to said case.” 

Section 3d. “‘ That the party whose affidavit is used as evidence, 
as provided in the first or second sections of the Act, shall be put 
upon the stand and cross-examined by the other party as witness- 
es.” Laws, 1842, p. 178. 

Two questions are made by the record, as to the interpretation 
of this Statute. 

j[1.] First, is it restricted to the original payee of the note? 
or does it apply also to his legal representative, who may sue 
thereon after his death? Secondly, if the plaintiff fails to discov 
er the usury set forth in the plea, from want of knowledge of the 
fact, does that authorise the defendant to read his own affidavit 
on the trial in support of his plea? The Circuit held— 

1st. That the Act applied as well to administrators as to the 
original contracting party. And, 

2d. That the plaintiff failing from ignorance or any other cause, 
to discover the usury set forth in the plea, entitled the defendant 
to introduce his own oath to the Jury, to sustain his defence. 

This Court has in several cases, particularly in Ezekiel vs, 
Dizon, 3 Kelly, 14, announced the general rules by which it will 
be guided in the construction of Statutes; and I am happy to 
add, that they seem to have secured the general acquiescence and 
approbation of the profession. The current of authority in this 
country, at least at the present day, is in favor of reading Stat- 
utes according to the natural and most obvious import of the lan- 
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guage, without resorting to subtle and forced constructions, for 


the purpose of either limiting or extending their operation. The 
words of a Statute, says Chancellor Kent, if of common use, are 
to be taken in their natural and ordinary signification; and this 
is now received as an elementary rule. 5 Hill, 538. Let us test 
the Statute under discussion by this doctrine. 


’ whether the 


It applies expressly to all “ parties plaintiffs ;’ 
original payee or his legal representative ; and it is right that it 
should. The transferee of a usurious contract, or the executor 
or administrator of the deceased payee, may be fully acquainted 
with the terms of the agreement, either from having been pres- 
ent at its execution, or from information derived directly from 
the party himself; and in either case, he should be compelled to 
testify. We are clear, therefore, in coming to the same conclu- 
sion upon this point, at which the learned Judge arrived, who 
delivered the opinion of the Court below. 

[2.] We are not able, however, to concur with our brother 
Sayre upon the othe: proposition ; namely, that the plaintiff hav- 
ing filed his affidavit in compliance with the provisions of the 
Statute, but failing to discover the usury, from inability to do so, 
entitled the defendant to read, and rely on his own oath before 
the Jury, in support of his plea. It is the opinion of this Court, 
that this privilege is only allowed the defendant, whey the plain- 
tiff neglects or refuses to testify; but never, we apprehend, when 
he makes oath in.terms of the law. If the second section of the 
Statute authorized the introduction of the defendant’s own oath, 
because the plaintiff failed from want of knowledge, to discover 
the facts set forth in the plea, it would be palpably unconstitution- 
al, as containing matter different from what was expressed in 
the title of the Act, which only permits the defendant to establish 
his plea by his own oath, 7 case of refusal by the plaintiff to swear. 
The failure, therefore, contemplated in the second section, is either 
equivalent to refusal, or else that part of the Act is void, for the 
reason already stated. The meaning of the Legislature seems to 
be this: if the plaintiff makes oath, that the fact or facts set forth 
in the plea as to the usury are zof true, and that the contract up- 
on which the suit is brought, is mot usurious; there is an end of 
the matter, unless the defendant see fit to put the plaintiff upon 
the stand and cross-examine him as other witnesses. If, howev- 
er, he refuse to testify, which may be indicated, either by some 
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overt act or his failure to file his affidavit, then the defendant, by 
way of penalty upon plaintiff and protection of himself, is granted 


the extraordinary right of sustaining his defence by his own oath. 
Surely the framers of the Act never could have intended that 
this anomalous privilege should be guaranteed to the debtor of 
a dead man’s estate, because the administrator is ignorant of the 
usury with which the contract sued on is alleged to be tainted; 
and therefore fails in his affidavit to discover the fact or facts set 
forth in the plea. A Bill for discovery would secure no such 
benefit. Ifthe answer of the defendant denies all the allegations 
in the Bill as to the usury, the complainant must seek proof, ab 
extra, to make out his defence. 

Whether the deposition of the administrator was sufficiently 

ful, it is wholly unnecessary to determine. The presiding Judge 
decided that it was; and having so ruled, he ought, as we think, 
to have excluded the affidavit of the defendant. Both should not 
have gone to the Jury. Even were it defective, that would not 
have justified the introduction of the defendant’s affidavit. For 
again analogizing this Common Law remedy, to a proceeding in 
Chancery; if the answer to a Bill for discovery be insufficient, 
the complainant is not ¢herefore entitled to take the Bill as con- 
Jessed, and proceed to trial ex parte. He can only do this under 
the rules in Equity, when the defendant remains in contempt af- 
ter due notice. The complainant’s course is to except to the an- 
swer, and if it be found imperfect, the defendant, will be re- 
quired to answer over. It would be a monstrous doctrine, to 
hold that where the plea, as in this case, contains a great variety 
and multiplicity of facts, that the failure of the plaintiff to answer 
each and all of them, whether from inadvertence or otherwise, 
should subject him to the severe infliction of allowing the defen- 
dant to prove his own plea. Nor could he extricate himself from 
the difficulty in the present case, by amending, even if that were 
admissible under the Statute, inasmuch as he had the judgment 
of the Court that his affidavit was complete; to which decision, 
the other party did not except, as it was his right to do. 

But suppose it be conceded, that the deposition of the plaintiff 
was defective, for the reason that it was not as an answer in Equi- 
ty should be, fully responsive to all the facts charged as to the 
usury; or that the affiant did not deny the usury in the contract, 
to the best of his delief'as well as knowledge, as I am inclined to 
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think he should have done; or from any other cause: and that 
it was not amendable. Can this Court on a writ of error, sit in 
judgment upon this deposition, and justify the admission of the 
defendant’s oath upon the ground that the plaintiff’s was not in 
terms of the Act, notwithstanding the presiding Judge decided 
that is was? If I rightly understand the organization of this 
Court, it was the intention of the Act calling it into being, that 
it should be strictly an appel/ate Court for the re-examination and 
correction of erroneous decisions actually made by the Superior 
Courts; and its success as well as usefulness, will depend upon 
its being able satisfactorily to accomplish the work which has 
been given it todo. I would not affect to undervalue the right 
of appeal which it affords, and should be most unwilling improp- 
erly to restrict or limit its exercise. Such I believe will not be 
the effect of the construction which is here put upon our powers. 
The Superior Courts can commit no error which may not be 
reached here, if the party below present the question in the prop- 
er shape, and at the right time, for their decision. In this case, the 
defendant in error might have excepted to the judgment of the 
Court below, as to the sufficiency of the plaintiff’s oath. Failing 
to do so, he must be considered as having acquiesced in it; nor 
can it now be reached and reversed, for the purpose of justifying 
the admission of his affidavit. Not merely our own convenience, 
but the paramount interest of the country requires, that we 
should not only hear, but promptly determine also, all the causes 
which may be carried up from the Superior Courts. To prevent 
this Court from becoming what it was feared it would be, and in 
many of the States actually is—an engine of oppression, merely 
from delay—I am inclined to think that it will be found expedi- 
ent to confine our jurisdiction to al’eged errors in the decisions, 
sentences, judgments and decrees of the Superior Courts, as they 
are exhibited in the Bill of exceptions, and transcript of the re- 
cord before us. 

What, I ask, was the object of the Act of 1842? It was to al- 
low the defendant to use the plaintiff as a witness, provided he 
would submit toanexamination. It adopts, in substance, the pro- 
visions of the Act of New York, passed in May, 1837, to prevent 
usury, and which is as follows: ‘“ Whenever, in any action at law, 
the defendant shall plead or give notice of the defence of usury> 
and verify the truth of his plea or notice by affidavit, he may, for 
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the purpose of proving the usury, call and examine the plaintiff, 
as a witness, in the same manner as other witnesses are called 
and examined.” See L. 1837, p.487. This Statute differs from 
ours in not authorizing the plaintiff to file his written affidavit, 
but subjects him, at once, to an ore tenus examination. And to this 
extent, it seems to me, to be more efficacious. Ifthe object be 
to elicit truth, the whole truth, and nothing but the truth, much 
better to put the plaintiff upon the stand at ence, and subject him 
to a viva voce examination. How seldom is the plea of usury at 
law, established by the answer of the plaintiff to a bill filed for 
discovery. So far from giving additional vitality and energy to 
the measure, by holding, contrary to the language of the Act, that 
the affidavit of the plaintiff ought, in analogy to an answer in Eq- 
uity, “full, true, direct and perfect answer make to any allega- 
tion, &c.” it would unquestionably weaken its force and effect, by 
compelling all plaintiffs to seek the aid of ingenious counsel, to as- 
sist in drawing their affidavits. The Legislature have considered 
better of this matter. They require a simple affidavit, “before 
some officer legaily authorized to administer an oath, that the facts 
set forth in the plea, are, or are not, true, and that the contract, 
upon which the suit is brought, is, or is not, usurious.” And if 
he is not satisfied, the defendant may then, according to the third 
section of the Statute, and in the words of the New York Act, 
“call and examine the plaintiff as a witness, in the same manner 
as other witnesses are called and examined.” And what profit 
would it be to the defendant, to require that the affidavit of the 
plaintiff should correspond to an answer in Equity? The terms of 
the usurious contract, and the quantum of the usurious interest 
or premium, must not only be specified in the plea, but distinctly 
and correctly set out. And the defendant must prove the usury 
as laid; and if he fails in pruving the usurious contract, in the 
way and manner in which he has charged it in his plea, he must 
fail. Comyn on Usury, 203. Tate vs. Willings, 3 Durn. § East, 
538. 2M. & S. 377. 2 Show. 329. 3 Mod. 34. 4 Taunt. 810, 
6 T. R. 267. If the plaintiff, therefore, means truly, in the terms 
of the Act of 1842, that the facts, as to the usury, as set forth in 
the plea, are not true, and the defendant is unable to establish 
them by alunde testimony, he must fail; and that, too, notwith- 
standing the plaintiff should distinctly admit, that the contract 
VOL. IV. 62 
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was usurious, but set forth a different agreement from that stated 


in the plea. 

But I repeat, that we should be cautious in putting a construc- 
tion upon this Act, which would tend to dispense with the cross- 
examination of the party upon the stand, or which would neces- 
sarily substitute his well-pondered and ingeniously devised affida- 
vit in lieu thereof. And I beg leave to avail myself of the very 
appropriate remarks of Judge Blackstone, in support of this 
view. ‘ This open examination, in the presence of all mankind, 
the parties, their attorneys, the counsel, and all by-standers, and 
before the Judge and Jury, is more, much more conducive to the 
clearing up of truth, than the private and secret examination, ta 
ken down in writing before an officer, where a person may fre- 
quently depose that, in private, which he will be ashamed to tes- 
tify in a public and solemn tribunal. There an artful or careless 
scribe may make a witness speak what he never meant, by dress- 
ing up his depositions in his own form and language; but he is 
here at liberty to correct and explain his meaning, if misunder- 
stood, which he can never do, after a written deposition is once 
taken. Besides the occasional questions of the Judge, the Jury, 
and the counsel, propounded to the witness on a sudden, will sift 
out the truth much better than a formal set of interrogatories, (or 
plea,) previously penned and settled. Nor is the presence of the 
Judge, during the examination, a matter ofsmallimportance. For, 
besides the respect and awe which his presence will naturally in- 
spire, he is able by use and experience, to keep the evidence from 
wandering from the point in issue. In short, by this method of 
examination, and this only, the persons who are to decide upon 
the evidence, have an opportunity of observing the quality, age, 
education,understanding, demeanor and inclination of the witnesses, 
in which points all persons must appear alike, when their depo- 
sitions are reduced to writing, and read in the absence of those 
who made them. Frequently, as much may be collected from 
the manner as the matter of the witness.” 3 Black. Com. 379. 

And I take this occasion to say, that my youthful admiration of 
the commentaries of this great teacher, grows with advancing 
years. They well deserve the magnificent eulogy of a late biog- 
rapher, who says, “‘ they combine the copious learning of a Coke, 
and the methodical arrangementof Hale, Gilbert and Foster, with 
the smooth and flowing style of Pope and Addison.” 
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The following appropriate and judicious remarks appear in the 
fivst Report of the Commissioners on Practice and Pleadings, un- 
der the amended Constitution of New York, on the subject of the 
examination of parties to the suit: “ ‘Two modes of examination 
have been proposed, one oral, and the other upon written inter- 
rogatories. The latter is the method of the Civil Law. We think 
the question is decided by the Act of December, and if it were 
not, we should still prefer the oral examination. A written de- 
position taken in private, is not the best means of eliciting the 
truth ; nor do we see why the law should be so tender of the con- 
sciences of parties, when it is so hard with the consciences of 
witnesses. These are brought into the Court—are made to waste 
their time about a matter not their own; and when called to the 
stand, are subjected to the most searching, and often offensive, 
examination. Why should he who brought them there, be ex- 
empted from the same scrutiny?” Code of Practice, p. 244. 

Subsequent reflection and examination have confirmed our first 
impression upon hearing the argument upon the second point, in 
the Bill of Exceptions, which was, that the Court below erred in 
the construction which it put upon the Statute. It has been sug- 
gested, that the decision was misapprehended, and that the pre- 
siding Judge let in the affidavit of the defendant, because the oath 
of the plaintiff was insufficient. No such inference would appear 
to be warranted by the transcript before us, On the contrary, it 
shows conclusively that the affidavit was solemnly adjudged to be 
in compliance with the law; and the only reason assigned for the 
introduction of the defendant’s testimony, to establish his plea, is, 
that the affidavit of the plaintiff farled to discover theusury. And 
the Court is unanimously of the opinion, that the failure of the 
plaintiff to discover the usury, from inability to do so, is not a 
sufficient ground to admit the defendant’s oath. 

If we were in doubt as to what was the decision, (and for my- 
self, I must, in justice to the learned Judge who made it, confess 
that I have none,) situated as this case is, it would become our 
duty to send it back for a re-hearing. The plaintiff in the action 
below, and who recovered some two thousand dollars, is the par- 
ty who brings up this case ; consequently, it is he whowill mainly 
suffer from the delay attendant on further litigation. As it is, 
we must reverse the judgment and remand the case, with instruc- 
tions that a new trial be awarded, to be conducted in conformity 
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with the views entertained, and herein expressed, by this Court, 
as to the proper interpretation of the Act of 1842. 


Nisset, Judge, concurring. 


The Act of 1842 is in derogation of common right. It eom- 
pels the party plaintiff to become a witness, in suits upon usuri- 
ous contracts against himself; or to admit the defendant’s oath in 
support of his own plea. At the time this Aet was passed, this 
could not be done at Common Law in any other ease. It gavea 
right to the defendant, and cast a burden upon the plaintiff, in 
this class of cases, unknown to all others. It established a new 
rule of evidence, aud repealed a principle which in the Courts of 
that jurisdiction, had prevailed for centuries—the principle, that 
a party could not be called to testify in his own behalf. It can- 
not in my judgment, be viewed in the light ofa Statute which 
creates a new remedy ; for remedies against usurious contracts 
existed before ; both at Law and in Equity. The plea of usury 
was allowed, before its passage, at Common Law and by our 
own Statutes ; and a defendant could also go into Chancery, up- 
on certain terms, to be relieved against usury. The plea of usu- 
ry was available to the defendant, according to the general and 
well-approved rules of evidence ; and the remedy in Equity was 
subject to established rules, regulating that subject matter in 
Courts of Chancery. It does not, therefore, ordain a remedy for 
a mischief before remediless ; or means of enforcing a right, 
which could not be enforced by the existing law. Its object is 
indicated in ihe title. That object is to compel a party plaintiff 
to discover on oath, the usury in his contract; or, upon refusa} 
so to do, to admit the evidence of the defendant in support of his 
plea of usury. It seeks to simplify, and to render more easily 
available, an existing remedy, by creating a new rule of evi- 
dence in the Courts of Common Law. I must view it therefore, 
as a Statute amendatory of the law of evidence. 

The new rule of evidence which it ordains, is in derogation of 
common right; it is applicable alone to one class of cases, and 
ought to be construed strictly. The defendant should take noth- 


ing under it by implication, or inference. Nothing, save that 
which the Statute gives him by a strict but fair interpretation, 
Tam willing to give him his pound of flesh, but with my consent> 
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he shall draw no blood. Whilst I know that it is the duty of this 
Court to give full effect to the legislative will, and whilst I am re- 
solved to enforce all constitutional laws, I do not feel at liberty 
to go beyond the meaning ofthe Legislature, interpreted accord- 
ing to established canons, to give effect to what I may imagine to 
be the policy of the law. In a Court of Law, more particularly, 
I do not feel authorized to depart from those canons. Placed 
here, under the most solemn of all sanctions, to administer the 
law as it comes to me from the Legislature, I may not, under the 
idea of fostering any given policy, look outside of the law itself, 
to ascertain its meaning. A license to look away from the Stat- 
ute to the policy of the State in enacting it, is the parent of Judi- 
cial legislation. Most heartily do I approve of the policy of our 
Usury Laws. They have worked well. I must say, at the same 
time, that the Legislature has gone quite far enough, in giving fa- 
cility to the defence of usury. If the meaning of the Legislature 
in the Statute before us, was ambiguous, { should lean to that con- 
struction which would favor the policy. But it is not doubtful. 
In construing Statutes, the Common Law is to be considered. 
They are to be construed in reference to the principles of the 
Common Law ; for it is not to be presumed that the Legislature 
intended to make any innovation upon the Common Law, furth- 
er than the case absolutely required. 1 Kent, 463. With such 
views of the Act of 1842, and guided by the usual rules of statu- 
tory construction, I proceed briefly to consider its more specific 
meaning, and its application to the case made in this record. 

[1.| A question is made here, whether this Statute is applica- 
ble to parties, who sue and are sued in a representative charac- 
ter. The language of the Statute is general, and applies to all 
cases. There is no exception made; nor is there any provision, 
which precludes the idea of representative parties being amena- 
ble toit. “In all cases in the several Courts in this State,” is the 
language of the Act. The reason for calling upon an original 
party to the contract to disclose the usury, applies also to his 
representative ; although with greatly diminished force. It is to 
be presumed that an executor, or even an administrator, knows 
more of the contracts of the decedent, than the world at large. 
According to the Act, what he does know, the defendant is en- 
titled to have disclosed, or to be let in to the benefit of his own 
oath, 
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Upon the first trial of this cause, it seems that the plaintiff 
made oath under the Statute, which was read. On the trial of 
the cause on the appeal, he made oath again, which was fuller, 
and which the Court ruled was in compliance with the Statute ; 
and which being read by the defendant, as part of his testimony, 
the first affidavit was also admitted, at the instance of the defen- 
dant, for the purpose of impeaching the credibility of the plaintiff. 
We are all agreed that it was wrongfully admitted. The plain- 
tiff was before the Court as the defendant’s witness. He could 
not impeach his own witness. Had the affidavit of the plaintiff 
been adduced as evidence by the plaintiff himself, the case would 
have been different. Besides, the last affidavit was in compli- 
ance with the law. The previous affidavit was merged in that. 
The defendant getting what the Statute gives him, is himself re- 
stricted by all the rules applicable to him in a Court of Law. If 
he be entitled to impeach his own witness at all, it must be by 
authority of the Statute in its grant of power, to put the plaintiff 
after he has answered, on the stand for cross-examination ; and 
must be exercised in that way, or not at all. At first view of the 
record, it would appear that the plaintiff himself tendered his affi- 
davit in evidence, as testimony. This, however, he did not do. 
But tendered it to the defendant, in compliance with the Statute, 
and it being held by the Court in accordance with the Statute, 
it was read as evidence for the defendant. 

The affidavit of the plaintiff, evoked under the Statute, is in the 
following words : 


GerorGiaA, WARREN County: 


Tuomas F. Persons, Adm’r. Assum't, &c., in Warren Sup. Ct. 


Plea of Usury. 


vs. 
Henry Hieur. 
Personally came before me Thomas F, Persons, Administrator 
and Plaintiff in the above stated case, who being duly sworn, de- 
poseth and saith on oath, that the facts set forth in the defendant's 
plea, as to the usury, are not true; and, that the contract sued on, 
was and is not usurious, according to the best of his knowledge. 
T. F. Persons. 
Sworn to and subscribed before me, 3d. April, 1848. 
Jesse M. Roserts, J. I. c. 


The Court, as before stated, held that this affidavit was in com- 
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pliance with the Statute ; and it was read at the same time he 
admitted the oath of the defendant in support of his plea. 

[2.] I hold, with the Court, that the plaintiff’s affidavit was in 
compliance with the Statute ; and because it was in compliance 
with the Statute, I hold that he erred in admitting the defendant’s 
oath. The presiding Judge went upon the ground, that in all 
cases occurring under the Statute, where the plaintiff’s affidavit 
does not afford evidence sufficient to make out the defendant's 
plea, the defendant is entitled, by reason of that deficiency, to his 
own oath. No other view of the Court’s opinion can make it 
consistent ; for he expressly held, that the affidavit was in com- 
pliance with the Statute. From this view of the Statute, I must 
dissent. Counsel who argued this cause for the defendant in er- 
ror, maintain that the affidavit of the defendant was properly ad- 
mitted by the Court; but for a different reason from that which 
governed the mind ofthe judge. They insist that the affidavit 
of the plaintiff, was not in compliance with the Statute, and, there- 
fore the oath of the defendant was properly admitted. They say, 
analogising the response of the plaintiff to the defendant’s plea 
and notice, to the answer of a defendant in Equity, that a speci- 
fic denial of the truth of the facts stated in the plea as to the 
usury, and a specific denial that there was and is usury in the 
contract, is not enough; that the plaintiff is bound to the same 
strictness as a defendant in Equity, answering the allegations of 
the complainant’s Bill; and that in all cases where the plaintiff’s 
affidavit is not thus full and minute, it is not in compliance with 
the Statute, and if not, then the defendant’s affidavit must be ad- 
mitted. My reply to the view, both of the Court and the coun- 
sel, will appear in the exposition which I now proceed to give of 
the Act of 1842. 

I repeat that this Statute creates a new rule of evidence ap- 
plicable to usurious contracts. What is it? It is that the plain- 
tiff, in actions upon such contracts, where the plea of usury is fil- 
ed, upon notice of such plea accompanied with a copy duly serv- 
ed according to the requirements of the Act, shall discover on 
oath in writing, whether the fact or facts set forth in said plea are 
true as to the usury; and whether or not the contract upon which 
said suit is brought was usurious. And further, that if the affida- 
vit of the plaintiff, thus required, isused as evidence, the plaintiff 
himself shall be put upon the stand and cross-examined by the 
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defendant. The Statute makes the plantiff a witness for the de- 
fendant. For what purpose is he a witness?) Why, for the pur- 
poses disclosed in the Act—and that in no ambiguous terms. 
For the purpose of discovering on oath in writing, “‘ whether the 
fact or facts set forth in the defendant’s plea, are true as to the 
usury; and whether or not the contract upon which the suit is 
brought, was usurious.” These are the two purposes for which 
his testimony in writing is required; and if to these two ends 
he does testify in writing, then he becomes for the defendant, a 
witness, to be examined on the stand, in the case, precisely as 
any other witness called for the plaintiff would be liable to cross- 
examination at Common Law. The rights of the defendant un- 
der this rule are, a discovery from the plaintiff in writing, wheth- 
er the facts which he chooses to set forth in his plea as to the usu- 
ry are true, and whether the contract, upon which he is sued, is 
or not usurious. These, in the first instance, are his rights. and 





no more. 

If the plaintiff complies and his affidavit is read, then another 
right accrues to him, to wit, the right of cross-examining the 
defendant. These rights are created by Statute, are in deroga- 
tion of common right, and are to be exercised in the way which 
the Statute prescribes, and in no other way ; they are to the ex- 
tent prescribed in the Statute, and no farther. In executing this 
Statute, the Court must look to the rule as it is written bearing 
in mind that it is a rule of evidence. In relation to rules of evi- 
dence, the Courts should have no enlarging or restraining pow- 
er. Upon nothing do the rights of parties more depend, than up- 
on the certainty, steadfastness and distinctness of rules of evi- 
dence. 

Suppose that the plaintiff does make discovery in compliance 
with the Statute, what guarantee, it may be asked, is there, that 
he discovers truly? It is found in his liability to exposure by 
cross-examination, and to indictment and conviction for perjury, 
if he disclose not the truth; the only guarantee which the law 
affords for the fidelity of all witnesses. 

(3.] The plaintiff is not compelled to testify at all under this 
Statute. It is optionary with him to make the disclosure or not. 
And if he fail or refuse to disclose, in the manner and to the ex- 
tent which the Statute requires, then the defendant is permitted 
to testify in his own behalf; that is the contingency, and that 
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alone, upon which //s affidavit may be read. The 2d section of 
the Act provides, that “ If any party plaintiff shall fail or refuse 
to make the discovery as provided in the first section of this Act, 
the party defendant may make affidavit in writing, before any of- 
ficer authorized to administer an oath, of the truth of the facts set 
forth in his plea as to the usury therein pleaded, and said affida- 
vit of the defendant may be read on the trial by either party to 
the case.” Hotchkiss, 572. 

Whether the party plaintiff does fail or refuse to disclose as the 
Act requires, is for the Court to determine, upon a construction of 
the Act. If there is no response at all, or an overt denial to an- 
swer, verbally or in writing, why, then, the duty is manifest and 
easy ; but if there be a response, then it is the duty of the Court 
to determine how far itis in compliance with the Act. If it be in 
compliance with the Act, whether it prove much or little, or noth- 
ing for the defendant—or if it be altogether against his plea, as 
in the presentcase—he has got all the statute intended to give him. 
He has used the plaintiff as a witness, and his own affidavit can- 
not be read. Nothing remains to him but the right to put the 
plaintiff upon the stand and cross-examine him. The two words 
Sail and refuse, in this Act, seem tome to mean substantially the 
same thing. They contemplate a failure to come up, in whole or 
in part, to the requirements of the statute. The main question 
then is, what in this regard, are the requirements of the statute ? 
If the plaintiff answers specifically to the several allegations of the 


plea, as fully as he would be required to do in Equity to the same 


allegations in a bill, he certainly may doso, and the answer would 
of course bea perfect compliance with the requisitions of the 
Act. And I do not hesitate to say, that every plaintiff who could 
so answer, ought so to answer, if he answers atall. If the plain- 
tiff in his affidavit undertakes to answer specifically the allegations 
of the plea, and fails to answer any one or more ; or if it is appa- 
to the mind of the Court, upon the answer itself, that it is evasive, 
then I should hold that it is not such a discovery as the Statute con- 
templates, and the plaintiff would be held to answer over, and re- 
fusing to answer more fully or distinctly, the defendant would be 
entitled to his oath. Nor do I suppose that a general disclaimer 
of knowledge in relation to the facts set forth in the plea, as in the 
first affidavit filed by this plaintiff, would be sufficient. In suchacase, 
the same consequence would follow, to wit: the defendant might 
VOL. IV. 63 
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testify in his own behalf. In all cases of defective discovery, up- 
on its being so held by the Court, it is clearly the right of the 
plaintiff to amend if he can, and if he cannot, or will not, then the 
defendant’s affidavit must be admitted. But how is it inthe case 
made by this record?) Was this affidavit a compliance with the 
statute ? Ifit was, the Court, in my judgment, erred in admitting 
the affidavit of the defendant. Judge Sayre thought it was, and 
admitted the affidavit of defendant, upon the ground that the plain- 
tiff’s affidavit was insufficient to establish his plea. I have under- 
taken to show, that the contingency upon which the defendant’s 
affidavit can be read, is alone the failure or refusal of the plaintiff 
to discover, according to the requirements of the Statute. Ifthat 
be the sole contingency upon which it is admissible, it was error 
to admit it on any other account, or for any other cause. Agree- 
ing with him in his opinion as to the sufficiency of this affidavit, 
but dissenting from him in his consequent admission of the de- 
fendant’s affidavit, I proceed to show why, in my opinion, the 
plaintiff's affidavit is in fulfilment of all that the Statute requires. 
It is a denial, in the very words of the Statute, of the truth of the 
facts stated in the defendant’s plea, and a statement, in so many 
words, that there was, and is, no usury in the contract. The 
plaintiff swears, to the best of his knowledge, that the facts set 
Sorth inthe defendant's plea, as to the usury, are not true, and that 
the con'ract sued on, was, andis not usurious. Here is aresponseto 
the two points of discovery made by the Statute—Ist, as to the 
truth of the facts stated inthe plea; and 2d, as to the usury, gen- 
erally, in the contract. There is, in the affidavit, no ambiguity, 
no evasion, no withholding of anything which the plaintiff knows. 
He an:wers, as though well informed of the transaction. The de- 
nial of the truth of the facts applies to each and all of the state- 
ments made in the plea. The plea is, as it ought to be, full and 
minute—a copy is served upon the plaintiff, and testifying in ref- 
erence to it, he says the facts stated are not true. It would not 
have been more in compliance with the Act, if, taking the state- 
ments of the plea singly, he had given to each a distinct denial of 
its truth. If any one of those statements is true, within the knowl- 
edge of the plaintiff, he is guilty of perjury. But he is presumed 
to swear truly, until the contrary appears. The defendant has 
sifted his conscience—he has discovered what he knows of the 
whole matter, and it turns out that there is no usury in the con- 








MILLEDGEVILLE, MAY TERM, 1848. 499 


Persons vs. Hight. 








tract, and that not one of the numerous specifications in the plea 
istrue. The defendant has had the benefit of making the plain- 
tiff his witness, and that is what the law gave him. It is, per- 
haps, his misfortune, that, (as it sometimes happens in other ca- 
ses,) the testimony of his witness is against him. Upon the as- 
sumption that the plaintiff swears truly, what more could he say ? 
How could he amend his affidavit, so as to make it more satisfac- 
tory to the defendant, and stillswear tothe truth? Either the plain- 
tiff has sworn truly or falsely. If truly, he has nothing more to 
say, consistent with truth. If falsely, then he is guilty of perjury, 
and liable to be convicted and punished. The idea insisted on 
by the counsel for the defendant, that this affidavit ought to be 
amended and made more explicit, to bring it within the require- 
ments of the Statute, it seems to me, involves a necessity on the 
plaintiff, of stating what is not true, at the peril of subjecting him 
to the admission of the testimony of the defendant in his own fa- 
vor. It does not seem to me that it is liable to exception. Ifthe 
defendant has doubt of the ona fides of the plaintiff, he is entitled 
to the privilege of as searching a cross-examination, as his ingenu- 
ity or that of his counsel, can bring to bear upon him. And this 
right of cross-examination destroys the analogy between the pro- 
cedure under this Statute, and the practice of a Court of Chan- 
cery. It is given, in lieu of the exceptions in Courts of Equity, to 
the defendant’s answer. Ifthe defendant may except to the plain- 
tiff’s answer, as the complainant may to the defendant in Chan- 
cery, where is the necessity of cross-examination? The right to 
amend his affidavit, when ruled insufficient by the Court, does not 
grow out of the privilege of the defendant to except; it is his 
privilege, in order to avoid the admission of the affidavit of the de- 
fendant. 

It is said that the Legislature intended to give this defence at 
Law, instead of the more tedious and expensive mode of redress 
against usury in Equity; and therefore, it is the duty of the Court 
to give to it the same efficiency that the remedy in Equity has. 
And that, inasmuch as the affidavit of the plaintiff would be held 
insufficient as an answer in Equity, it is not sufficient here. It 
doubtless was the intention of the Legislature to give a remedy, 
so far as it goes, like that which a defendant has in Equity. But 
it is still a remedy at Law, to be pursued, so far as the Statute 
gives directions, according to its provisions, and so far as those di- 
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rections are imperfect, according to the course of the Common 


Law. If any of the rules in Equity, which govern this subject 
matter there, are to be imported into a Court of Law, why not 
import all? Ifthe plaintiffis to be held to that strictness in his 
affidavit, which characterizes an answer m Chancery, by what 
authority is the defendant exempt from that strictness to which 
he would be held as a complainant in Equity ? Why not, for ex- 
ample, before allowing him the benefit of this new rule of evi- 
dence at Law, require him, as in Equity, to pay or tender the 
principal and lawful interest of the debt! If we are to convert 
a Court of Law into a Court of Chancery, we must do in 
whole and not in part. We must deal out Equity to both 
sides. The truth is, that innumerable difficulties spring out 
of this blending of the two jurisdictions. It is expedient, in 
my view of the matter, that they be kept distinct. The pro- 
per administration of justice requires it. The rights of the 
people before our tribunals require it. Nothing is more painful 
to me, than this marring of the beauty of the law—this des- 
truction of its symmetry and order—this confounding of juris- 
dictions; because, I think I see in it, ultlmate injury to rights 
—rights which are better protected by the time-honored usages 
of the science, than by the simplifying processes of a recent day. 
I cannot believe that the Legislature intended, in this instance, to 
clothe our Courts of Law with any more powers than they 
have, in the Statute, expressly granted. To them, I am dis- 
posed to hold them. Believing that the affidavit of the plaintiff 
was in compliance with the requirements of the Statute, I am sat- 
isfied that the Circuit Judge erred in admitting the affidavit of 
the defendant. 


Warner, Judge, dissenting. 


I regret that 1 cannot concur with the majority of the Court, 
in the judgment which has been rendered in this case. 

Distrusting my own ability, as I always do when dissenting 
from my brethren, I will endeavor to express the grounds of my 
dissent. 

This action was brought by Thomas F.. Persons, Administrator 
tor of Johu Persons, on a promissory note, payable to the plaintiff’s 
intestate, one day afier date, for the sum of $2660 83, against the de- 
fendant, Henry Hight. The defendant filed a plea of usury, in 
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which he specially set forth the original sum loaned, the rate of 
interest, the renewals of the note, and the various transactions 
between the original contracting parties, with great precision and 
exactness, notice of which was duly served on the plaintiff, as re- 
quired by the Act of 28th Decem, 1842. Before I proceed to no- 
tice the exceptions taken at the trial, I will give my views as to 
the proper construction of the Act of 1842. That Act was intend- 
ed to bea remedial statute. “There are three points,” says Black- 
stone, ‘to be considered in the construction of all remedial statutes; 
the old law, the mischief, and the remedy ; that is, how the old 
law stood at the making the act ; what the mischief was for which 
the Common Law did not provide ; and what remedy the Legis- 
lature hath provided to cure this mischief. And it is the business 
of the Judge so to construe the act as to suppress the mischief and 
advance the remedy.” 1 Bl. Com. 87. 

How stood the o/d /aw in this State, prior to the Act of 1842? 
In all cases of usury, where the knowledge of the usurious trans- 
action was confined to the contracting parties, (which was usually 
the case,) the party pleading the usury was compelled to go into 
a Court of Equity, and file a bill of discovery tc obtain a disclo- 
sure of the facts stated in his plea, from his adversary. Before 
a Court of Equity would aid him to obtain a discovery, the party 
seeking such discovery was required to make a tender of the 
principal, and /awful interest due on the plaintiff’s demand. 

What was the mischief which the Legislature intended to rem- 
edy? Owing to the great pecuniary embarrassment of the coun- 
try, it was extremely difficult, and in most instances impossible, 
for debtors to make a lawful tender, in gold or silver, of the prin- 
cipal debt and lawful interest, and the usurer obtained his judg- 
ment for the whole amount of his demand, and forced a sale of his 
debtor’s property, in satisfaction of his usurious claim. What is 
the remedy which the Legislature intended to apply by the Act 
of 1842, to suppress and correct this evil? The Legislature in- 
tended that the plaintiff, when the plea of usury was filed, upon 
notice, should discover the ¢ruth or falsehood of the facts stated in 
such plea, in the same manner as he would have been required 
to do in a Court of Equity, had a bill been filed against him un- 
der the old law; and to relieve the defendant from going into a 
Court of Equity for such discovery, where he would be required 
to make a lawful tender of principal and interest. 
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The caption of the Act discloses the intention of the Legislature. 
It is entitled “ An Act to compel parties plaintiffs in the several 
Courts of this State, where the plea of usury is filed, to discover 
on oath, the truth or falsehood of the facts stated in such plea, or 
to allow the defendant, in case of refusal by the plaintiff, to estab- 
lish the facts contained in such plea, by his own oath, without a 
bill of discovery.” The plain object of the Act was to obtain a 
discovery from the plaintiff, of the truth or falsehood of the facts 
stated in the defendant’s plea, in the sume manner as he would 
have been required, in an answer to a bill of discovery in Equity, 
containing the same facts. 

When a bill for discovery of usury was filed under the old law, 
on the Equity side of the Court, and the plaintiff at Law fully an- 
swered the bill, in other words, when he “ discovered, on oath, the 
truth or falsehood of the facts” stated in such bill, in relation to 
the usury charged therein, the defendant at Law, was remediless, 
if his witness disclosed, on oath, the falsehood of the facts charged 
in his bill in relation to the usury. Ifthe plaintiff at Law dis- 
closed the truth of the facts charged in the bill, in relation to the 
usury, then his answer would benefit the defendant at Law, but it did 
not follow, because the defendant at Law charged the transaction 
to have been usurious in his bill, that the plaintiff at Law was 
bound to disclose the facts to have been as the defendant charged 
them. The plaintiff at Law was bound to answer every material 
allegation in the bill, in relation to the usury, according to the 
rules and practice of Courts of Equity; either disclosing the 
truth of the charges, or disclosing the falsehood of the same, and 
when he had done so, that was alla Court of Equity would have 
required of him. 

[1.] The Act of 1842 requires the plaintiff, in my judgment, to 
make just such a discovery in relation to “ the trvth or falsehood 
of the facts stated in the defendant’s plea,’ as he would have been 
required to make toa bill of discovery on the Equity side of the 
Court, and no other. The discovery, required by the Act of 1842, 
in relation to the facts stated in the defendant’s plea, is a substi- 
tute for the discovery required by the old law on the Equity side 
of the Court, the place and manner of obtaining the discovery is 
changed by the Statute. Under the old law, if the charges in the 
bill as to the usury, were fully answered, and their truth denied, 
the defendant at Law had obtained a full discovery as to the facts 
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charged, although such discovery did not benefit him. So, under 
the Act of 1842, if the plaintiff fully and explicitly answers the 
several allegations in the defendant’s plea,as to the usury, and 
denies them all, the defendant cannot read his affidavit, because 
the plaintiff has discovered, on oath, the falsehood of the facts stated in 
the defendant’s plea ; in other words, the defendant has obtained 
a full discovery from the plaintiff, touching the allegations in his 
plea as to the usury, in as ample manner as if he had been in a 
Court of Equity with his bill for discovery, and that was ail the 
Act of 1842 intended to give him. But if the plaintiff shall refuse 
to answer at all, or pretending to answer, fails or omits to an- 
swer fully as to the truth or falsehood of the several allegations 
made in the defendant’s plea as to the usury, or answers the same 
evasively, then the Court will treat it as xo answer, and will allow 
the defendant to read his plea, verified by his affidavit. 

The Statute gives the plaintiff the right to make the discovery, 
and he is bound to make a full and fair disclosure of all the facts 
charged, in the same manner as he would be required to do in a 
Court of Equity, at his peril, or the defendant will be permitted 
to read his affidavit ; and I would hold, even at the trial, on excep- 
tions taken to the sufficiency of the plaintiff’s answer, he should be 
permitted to make it fu//, so as to exclude the affidavit of the de- 
fendant, for the Statute evidently contemplates the plaintiff shall 
make the discovery if he is willing to do so. 

[2.] 1 concur in opinion with my brethren, that suits brought 
by administrators are within the provisions of the Statute. 

On the trial of this cause, the plaintiff offered in evidence the 
following affidavit, as a compliance with the Act of 1842, in an- 
swer to the various allegations in the plea of the defendant as to 
the usury: “ Personally came before me, Thomas F. Persons, 
administrator and plaintiff in the above stated case, who, being 
duly sworn, deposeth, and saith on oath, that the facts set forth in 
defendant’s plea as to the usury, are not true, and that the con- 
tract sued upon is not usurious, according to the best of his 
knowledge.” The record discloses that the Court below, at this 
stage of the case, ruled that the foregoing affidavit was in com- 
pliance with the Statute, and ordered the same to be read to the 
Jury. Afterwards, the defendant offered in evidence his plea, 
verified by affidavit, to establish the usury. The plaintiff object- 
ed, on the ground that it was not competent for the defendant to 
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support his plea by his affidavit, after the plaintiff’s affidavit had 


been produced and read tothe Jury. The Court overruled the 
objections, and decided the affidavit should be read in evidence in 
support of the defendant’s plea of usury ; whereupon the counsel 
for the plaintiff excepted. The counsel for the plaintiff then re- 
quested the Court to charge the Jury: 1st. That the plea and affi- 
davit of the defendant is not evidence before them that there was 
usury in the note, the subject matter of dispute between the par- 
ties, the plaintiff having filed and given in evidence his affidavit in 
compliance with the provisions of the Statute. 2d, The defendant 
having introduced no evidence to sustain his plea of usury, the 
plaintiff is entitled to recover the amount of his note and interest 
—which instruction the Court refused to give, but instructed the 
Jury, that the Act of 1842 was, to his apprehension, crude, and 
difficult of construction, “ but it is my opinion, that when the 
plaintiff, on the requisition of the defendant, makes his affidavit 
as to the matter of the plea, and fai/s to make any disclosure as 
to the facts stated in the plea, but is merely negative in its char- 
acter, it is competent for the defendant to read his affidavit as to 
the facts; that it is admissible evidence to be submitted to the Ju- 
ry, like other evidence in the case, and of course the credibility of 
that evidence is exclusively for the consideration of the Jury.” 
To the refusal of the Court to charge as requested, and to the 
charge of the Court as given to the Jury, the counsel for the 
plaintiff excepted, and now assigns the same for error here. The 
Jury allowed the plea of usury by their verdict, and the question 
is, whether there ought to be a new trial granted for error in law, 
appearing on the face of the Ac/l of exceptions, and transcript of 
the record. If the affidavit of the plaintiff, containing a general 
and sweeping denial of the usury, without even pretending to an- 
swer one solitary specific charge, contained in the defendant’s 
plea, (covering about six pages, in giving a minute and precise 
history of the original loan, the rate of interest taken, and the va- 
rious renewals of notes, from time to time,) isin compliance with 
the Statute, then there is error in the charge of the Court to the 
Jury, and also in admitting the defendant’s affidavit; but if the 
affidavit of the plaintiff is not a sufficient answer to the ¢ruth or 
falsehood of the many facts stated in the defendant’s plea, or if the 
plaintiff, in the language of the second section of the Statute, has 
failed or refused to make a discovery, as provided in the first sec- 
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tion of the Act, whether the various facts set forth in the plea 


are true or false as to the usury charged therein, then there is no 
error in the record, and the affidavit of the defendant was proper- 
ly read in evidence to the Jury. I have endeavored to show that 
the discovery sought from the plaintiff, was a substitute for a bill 
of discovery in Equity, and that the plairitiff would be required to 
answer the allegations in the plea, as fu//y as if the same allega- 
tions had been embodied in a bill in Equity; certainly, the Leg- 
islature, in passing this remedial Statute, did not intend to adopt a 
less stringent remedy as to the discovery in the answer of the 
plaintiff, than had been required by Courts of Equity. What is 
the rule, in Courts of Equity, which has been adopted and ¢z- 
pressly sanctioned by this Court in a wsury case, in which a discov- 
ery of the usury was sought?) This Court held, “an answer must 
be full and perfect to all the material allegations in the bill; it 
must state facts, and not arguments. It is not sufficient that it 
contains a general denial of the matter charged, but there must 
be an answer to the sifting inquiries upon the general subject. It 
should also be certain in its allegations, as far as practicable. To 
so much of the bill as it is necessary and material for the defend- 
ant to answer, he must speak direct/y, and without evasion, and 
he must confess or traverse the substance of each charge. And 
where there are particular, precise charges, they must be answer- 
ed particularly and precisely, and not ina general manner, though 
the general answer may amount to a full denial of the charges.” 
Walker's Ea’r. vs. Walker, 3 Kelly, 309. The rule is founded 
in good sense. The particular and precise facts charged in the 
plea, may not, in the opinion of the plaintiff, constitute usury ; yet 
the defendant is entitled to have them answered, in order that the 
Court may judge whether they constitute usury in the eye of the 
law. Willit be pretended that if the special allegations contained 
in this plea, had been incorporated intoa bill for discovery on 
the Equity side of the Court, that the answer of the plaintiff, 
as exhibited by the record before us, would have been consider- 
ed sufficient? There is not a Chancellor in the country but would 
have considered such an answer as a wi/ful and shameless evasion 
of the charges contained in a bill for discovery of material facts. 
To consider such an answer as a sufficient compliance with the 
requisitions of the Statute, enacted to compel! a discovery of the 
truth or falsehood of the facts stated in the defendant’s plea, would, 
VOL. Iv. 64 
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in my judgment, operate as a total repeal of the wise provisions 
of that Act. It was said the plaintiff was an administrator, and 
the facts stated in the plea could not be presumed to be within 
his knowledge. The papers of the intestate would naturally fall 
into his hands, and he might very reasonably have some informa- 
tion and belief’ as to the facts charged. Mr. Justice Story states 
the rule to be,as to facts which have not happened within the de- 
fendant’s own knowledge, that he must answer as to his ‘nforma- 
tion und belief, and not to his informa’ion merely, without stating 
any belief, either one way or the other. Story’s Eq. Pleading, 
656, Section 854. The answer of the plaintiff not being a suffi- 
cient compliance with the Statute, the Court below was right in 
treating it as ne answer, and admitting the affidavit of the defend- 
ant; for we have the authority of Lord Eldon, in Gregor vs. Lord 
Arundel, (8 Vesey, 88,) in saying that “the general doctrine cer- 
tainly is, that an answer that is ot sufficient, cannot be said in a 
correct sense, to be an answer.’ But it is said, the Court below 
ruled this answer of the plaintiff was a compliance with the Stat- 
ute, and permitted it to be read to the Jury; and afterwards al- 
lowed the defendant to read his affidavit as evidence. The rec- 
ord does so state, but the same record also shows, that the Court, 
in the progress of the trial, became convinced of its error, and cor- 
rected it, as we are bound to infer, from the charge of the Court 
to the Jury, and from the fact that the Court admitted the defend- 
ant’s affidavit in evidence; for if the Court had continued of the 
opinion that the plaintiff’s affidavit was a compliance with the 
jaw, it would not have admitted the affidavit of the defendant to 
have been read in evidence. 1 also infer that the Court changed 
its opinion in the progress of the trial, from the fact of its refus- 
ing the instructions prayed by the plaintiff’s counsel to the Jury, 
and charging them, “that where the plaintiff, on the requisition of 
the defendant, makes his affidavit as to the matter of the plea, and 
fails tomake any disclosure as to the facts stated in the plea, but is 
merely negative in its character, it is competent for the defend- 
ant to read his affidavit as to the facts.” This charge of the 
Court to the Jury certainly does not look much like a recognition 
of the sufficiency of the plaintiff’s answer, if I can understand the 
plain import of the words used by the Court in that charge; for 
although the affidavit had been read in evidence in behalf of the 


plaintiff, yet the Court, very properly, in my judgment, instructs 
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the Jury, in effect, that it is no answer, and so the Jury must have 
considered it. Perhaps it would have been more regular to have 
rejected the affidavit from the Jury ; but it was rendered entire- 
ly harmless by the charge of the Court to the Jury, and even if 
the Court did err in admitting it in evidence, that error was in 
favor of the plaintiff in error here, who has no cause of complaint 
on that account. This Court held, in Peck vs. Land, 2 Kel/y, 17, 
that it would not grant a new trial, although the Court below did 
commit error in favor of the plaintiff in error, when the verdict 
was not contrary to law; and why should it? The plaintiff in 
error here has not been injured by the reading in evidence his 
own affidavit, improperly, in his own favor. The fair construc- 
tion, which I think, ought to be ‘given to the action of the Court 
below, is, that when the plaintiff’s affidavit was first offered in 
evidence, the Court was of opinion it was a compliance with the 
Statute, but during the further progress of the cause, the Court 
came to the conclusion it was not in compliance with the law; 
and instructed the Jury to that effect, and in my judgment, the 
verdict was right upon the law and facts of the case, as presented 
by the entire record. Something was said, in relation to the 
right of cross examining the plaintiff, where his affidavit was not 
full. The answer to that view of the question is, that the plain- 
tiff cannot be cross examined until he files a good and sufficient an- 
swer as to the facts stated in the plea. ‘The second section of the 
Act declares, that if the plaintiff shall fad! or refuse to make the 
discovery, the defendant may make his affidavit as to the truth of 
the facts in his plea, and the same may be read in evidence; then, 
the defendant would be the party to be cross examined. To enti- 
tle the plaintiff to read his affidavit as tothe truth or falsehood of 
the facts stated in the defendant’s plea, and be cross examined, he 
must first make a full and complete answer to all the allegations in 
the plea in regard to the usury, Until he has done so, Ais affidavit 
cannot be read, nor he cross examined ; to permit it, would de- 
prive the defendant of a right which the Statute gives to Aim, when 
the plaintiff fac/s or refuses to make the discovery required. 

My construction of the Act of 1842, then, is, that it was intend- 
ed to compel a discovery from the plaint/f, in the language of the 
first section, as to whether or not, the contract upon which the 
suit is brought, was usurious, and also, whether the fact or facts, 
set forth in the defendant’s plea, are true or false, as to the usury, 
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in as ful/ and ample manner as he would be required to do in a 





Court of Equity ; that when the plaintiff shall have made such a 
discovery, then the defendant cannot read his affidavit to the Jury, 
although the plaintiff denies the contract was usurious, and also 
denies ail the facts set forth in the defendant’s plea, as to the usu- 
ry, for the reason the plaintiff has made a full discovery; and 
the legal presumption is, that he has told the truth, being the 
defendant’s witness under the Statute; that if the plaintiff shall 
fail or refuse to discover, whether or not the contract sued on is 
usurious ; or shall fail or refuse to discover, whether the fact or 
facts set forth in the defendant’s plea, are true or false, as to the 
usury, in as full and ample manner as required on the Equity side 
of the Court ; then, the defendant is entitled to read in evidence, 
his affidavit, as tothe truth of his plea ; and that in this case, the dis- 
covery made by the plaintiff, in his answer to the many specific 
allegations, as to the usury stated in the defendant’s plea, would 
not, ina Court of Equity, be held a sufficient answer, and would 
in that Court be treated as no answer to a bill of discovery, con- 
taining similar allegations—and that he has failed and refused to 
make such a discovery, in relation to the alleged usurious contract 
sued on, and in relation to the facts stated in the defendant’s plea, 
as to the usury, as is required by the first section of the Act; and 
that the Court below did not err in permitting the affidavit of the 
defendant to be read in evidence, nor in its charge to the Jury, as 
to the insufficiency of the plaintiff’s answer ; and that if the Court 
did err, in allowing the plaintiff’s affidavit to be read in evi- 
dence, during the progress of the trial, it was an error in favor of 
the plaintiff in error here, of which he has no cause of complaint, 
as was ruled in Peck vs. Land, and in my judgment, properly 
so ruled, both upon principle and authority. In every view 
which I have been able to take of this case, as presented by the 
record, 1am of the opinion the judgment of the Court below 
should be affirmed. 
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No. 52.—Cuarves A. and M. Witut1ams, plaintiffs in error, vs. 
Tue City Councit or Aveusta, defendants. 


[1.] Where, by the Act of Incorporation, “ The City Council of Augusta’ were 
empowered to make and establish such by-laws, rules and ordinances, that shall 
appear to them requisite and necessary for the security, weltare and convenience 
ofthesaid City: Held, that an ordinance of the City Council regulating the keep- 
ing and retailing Gunpowder within the limits of the City, was within the 
powers conferred by the Charter, and authorized thereby. 


[2.] The Term “Criminal Cases,” as used in the Ist Section, 3d Article of the 
Constitution, has reference to such acts or omissions as are in violation of the 
public laws of the State, and not to the violation of the local by-laws, or pclice 
regulations of Town and City Corporations. “ Trial by Jury as heretofore us- 
ed in this State,” as,mentioned in the 5th Section of the 4th Article of the 
Constitution, does not apply to pecuniary penalties imposed by municipal cor- 
porations of Towns and Cities, for a breach of their local by-laws and police 
regulations, for the security, welfare and good government of such Towns or 
Cities. 


Certiorari. Before Judge Hout, in Richmond County. 


The plaintiffs in error were summoned to appear before the 
defendants, upon a charge of a violation of the 63d Section of the 
General Ordinance of said City, in relation to keeping more than 
a certain quantity of gun-powder in store. The plaintiff, appear- 
ed and objected to the jurisdiction of the City Council; which ob- 
jection was over-ruled, and a fine imposed of $300. The plain- 
tiffs in error sued out a writ of certiorari to the Superior Court 
of Richmond county, on the grounds— 

Ist. Because the Legislature, in the Act of incorporation of the 
City of Augusta, and vesting powers in said City Council, did not 
expressly grant the jurisdiction of such matters to said Council, 
or make it an offence punishable by said Council; but on the 
contrary, the Legislature had reserved the power over the sub- 


ject matter, having legislated on it, and imposed as a penalty the 
forfeiture of the powder. And the general welfare clause in said 
Act of incorporation, cannot enlarge the jurisdiction of the corpo- 
ration, further than is necessary to carry into effect the specific 
grant. 

2d. Because the Legislature could not have granted such juris- 
diction ; because the Constitution prohibits the delegation of such 
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power; said City being neither a sea-port town or port of entry. 

3d. That if any offence had been committed, the plaintiffs in 
error were punishable under the Penal Code of Georgia, and not 
by the City Council of Augusta. 

Upon hearing the certiorari, at January Term, 1848, before 
Judge Holt, it was admitted that the facts stated in the certiora- 
vi were true; and after hearing argument upon the legal ques- 
tions, His Honor dismissed the writ with costs. 

To this decision exceptions were filed, and error has been as- 
signed, as stated in the judgment of the Court. 


I. L. Harris and Cone, representing Geo. Scutey, for plain- 


tiff in error. 
A. J. Miter, for defendant. 


I. L. Harris, for plaintiff in error, contended, that a “ fine” be- 
ing a punishment for crime or misdemeanor, can only be imposed 
after a Jury shall have found, by verdict, the defendant guilty. 
For definition of fines, see Bouvier’s Law Dict. 1 vol. 569. 


That no powers have been conferred by the Act of incorpora- 
tion of Augusta, to impose the “ fine ” complained of by plaintiff 


in error. 

That the Legislature having by a general law imposed a pun- 
ishment in relation to the keeping of gun-powder in store, it was 
not within the competency of the City Council of Augusta, to 
modify, alter, enlarge, vary or change the punishment thus pre- 
scribed for violations of that law. 

That the Court below erred in deciding that the Legislature 
had the constitutional right to confer upon the City Council of 
Augusta, the power to impose fines ; since the City of Augusta 
is not a sea-port and port of entry. See Prince Dig. p. 909. 


A. J. Mitier, for the defendant. 


1st. The Ordinance complained of, is valid under the Act in- 
corporating the City. Watkins Dig. 669. O'Donnell vs. City 
Council, decided by Judge Holt, 1830. Dubois vs. Same, Dudley’s 
Rep. 30. 

2d. The legislation by the State in relation to the transporta- 
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tion of gun-powder, does not preclude the defendants from regu- 
lating, by ordinance, the manner in which it shall be stored. Du- 
bois vs. City Council. 

3d. The offender against the ordinance, is not entitled to a Ju- 
ry trial. Low vs. Com’s of P.. R. M. Charlton’s Rep. 302, 
O’ Donnell vs. City Council. 


Cong, counsel for the plaintiffs in error, in conclusion. 


Ist. The powers conferred on the City Council, by the several 
Acts incorporating the City of Augusta, do not authorize the im- 
position of the fine complained of by the plaintiffs. Ordinance, 
City Council, 27, 76. 

2d. The Legislature possessed no constitutional right to grant 
such a power to the City Council. Prince, 909 

3d. The imposition of a fine necessarily presupposes the com- 
mission of a crime, and no person can be convicted and punished 
for a crime, without the interposition of a Grand and Petit Jury. 
Hotchkiss, 12. Watkins’ Dig. 16. 


By the Court—W arner, J. delivering the opinion. 


The counsel for the plaintiffs in error have assigned three 
grounds of error in this Court, to the decision of the Court be- 
low. 

1st. That the Court below erred, in deciding that the laws in- 
corporating the City of Augusta, conferred on the City Council, 
the power to pass the ordinance, by virtue of which the fine com- 
plained of was imposed on the plaintiffs in error. 

2d. That the Court below erred, in deciding that the Legisla- 
ture had the constitutional right to confer on the City Council, 
the power to pass the ordinance complained of. 

3d. That the Court below erred, in deciding that the City 
Council had any jurisdiction over the matter. 

[1.] The 63d section of the City Ordinance of Augusta, pro- 
vides, that all gun-powder which may be brought to the City, 
shall be, by the owner or consignees thereof, conveyed to the pub- 
lic magazine of the City, except when persons are desirous to 
retail the same within the limits of the City; and then, it shall 
not be lawful for such retailer of gun-powder, to keep more than 
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fifty-six pounds in his store at any one time, the same to be kept 
in a tin or copper canister, or canisters; and any person, or per- 
sons, violating the ordinance, is made liable to forfeit, and pay a 
fine of not less than fifty, nor more than five hundred dollars, for 
each and every offence. 

The defendants were fined for a violation of this Ordinance, 
in keeping a larger quantity of gun-powder in their store, than 
authorized by it. 

The 3d section of the Act of 31st January, 1798, incorporating 
the City of Augusta, gives the City Council power and authority 
to make and establish such by-laws, rules and ordinances, that 
shall appear to them requisite and necessary, for the security, wel- 
fare and convenience of the said City; and to affix and levy fines 
for all offences committed against the by-laws of the said City. 
The ordinance regulating the keeping of gun-powder in the City, 
is, in our judgment, necessary for the security and welfare of the 
inhabitants in the City. It is a sanatory police regulation, for the 
benefit and safety of the persons and property within the limits 
thereof, and fully authorized by the Act of incorporation. 

[2.] The two last assignments of error will be considered to- 


gether ; as the same question is virtually involved in both of 


them. 

The position assumed by the counsel for the plaintiffs in error, 
is that the Legislature did not have the constitutional right, to con- 
fer on the City Council the power to pass the ordinance com- 
plained of; that it is violative of the 5th section of the 4th article 
of the constitution of this State, which declares that “ trial by Ju- 
ry, as heretofore used in this State, shall remain inviolate.” It is 
also urged, that according to the first section of the third article 
of the constitution of this State, the Superior Court has exclusive 
jurisdiction in all criminal cases, “ except as relates to people of 
color, and fines for neglect of duty, and for contempt of Court, 
for violations against road laws, and for obstructing water cour- 
ses ; which shall be vested in such judicature or tribunal, as shall 
be, or may have been, pointed out by law ; and except in all oth- 
er minor offences committed by free white persons, and which 
do not subject the offender, or offenders, to loss of life, limb or 
member, or to confinement in the penitentiary ; in all such cases, 
corporation courts, such as now exist, or may hereafter be consti- 
tuted in any incorporated city, being a sea-port town and a port of 
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entry, may be vested with jurisdiction under such rules and reg- 
ulations as the Legislature may hereafter by law direct;” that 
the city of Augusta not being a sea-port town and a port of entry, 
the authority to impose the fine in question could not be confer- 
red by the Legislature. This argument to be sound, must as- 
sume that the imposition of the fine for the violation of the City 
Ordinance, was done in a “criminal case;” for if the proceeding 
had before the City Council was a “ criminal case,” within the 
meaning of the Constitution, then the Superior Court unquestion- 
ably had jurisdiction of the offence, and not the City Council. 
The Common Law definition of a crime, as given by Blackstone, 
is an act committed, or omitted, in violation of a public law. 4 
Black. Com. 3. And it is in this sense, that we consider the term 
“criminal cases’ in the Constitution, was intended to have been 
understood. 

The Superior Court has exclusive jurisdiction in all criminal 
cases ; that is, where there has been a violation of any public law 
of the State, except all minor offences committed by free white 
persons, and which do not subject the offender, or offenders, to 
loss of life, limb, or member, or to confinement in the Penitenti- 
ary; in all such cases, that is to say, all minor violations of the 
public laws of the State, which do not subject the offender or of- 
fenders to loss of life, limb, or member, or to confinement in the 
Penitentiary, corporation Courts in any incorporated city being 
a sea-port town and a port of entry, may be vested with jurisdic- 
tion, under such rules and regulations, as the Legislature may by 
law direct, It is only the corporation Courts in such incorpora- 
ted cities of this State, as being a sea-port town and a port of en- 
try, that can be vested with jurisdiction by the Legislature, for 
the trial of the minor violations of the public laws of the State. 
The city of Augusta, not. being sea-port towns and ports of en 
try, in the language of the Constitution, the Legislature could not 
vest the corporation Court of that city, with jurisdiction to hear 
and determine, even the minor violations of the pudlic laws of the 
State. But the violation of the Ordinance in question, by the 
plaintiffs in error, was not a violation of any pudlic law of the 
State; the keeping in their store a greater quantity of gun-pow- 
der than specified in the City Ordinance, was a violation of that 
Ordinance; a violation of the law made and promulgated by the 
City Council of Augusta, for the security and welfare of the in- 
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habitants of that city, in pursuance of the Act of the Legislature; 
which, as we have seen, authorized the City Council to make all 
such by-laws, rules and ordinances, that should appear to them 
requisite and necessary, for the security, welfare and convenience 
of the city, and good government within the same; and to affix, 
and levy fines for all offences committed against the by-laws of 
said city. The Legislature authorized the City Council to make 
the Ordinance ; it was local in its operation, and the defendants 
violated it, and the City Council, as was their duty to do, impos- 
ed a fine upon them therefor, within the limit affixed by the Or- 
dinance, which was the local law for their government. 

The proceeding before the City Council for a violation of the 
City Ordinance, was not a criminal case, nor a criminal prosecu- 
tion, for the violation of a public law of the State, within the true 
intent and meaning ofthe Constitution. It was contended on the 
argument, that the Legislature had enacted a general law for the 
whole State, on the subject of keeping gun-powder, and called 
our attention to the Act of 1831, Prince’s Dig. 619. That Act 
relates exclusively, to the transportation of gun-powder, upon the 
waters, or within the limits of this State, and is entirely silent, as 
to the manner in which it shall be kept, and offered for sale, in any 
town or city. 

The power to make by-laws is given to corporations, to enable 
them to fulfil the purposes of their institution. These corporate 
powers of legislation, should be exercised strictly within the lim- 
its of the charter, and in perfect subordination to the constitution 
and general law of the land, and the rights dependent thereon. 
Subject to these limitations, the power to make by-laws, may be 
sustained and enforced by just and competent pecuniary penal- 
ties. 2 Kent’s Com. 296. 

The powerto make by-laws, necessarily supposes the power to 
enforce them, by pecuniary penalties, competent and proportiona- 
ble to the offence. Chamberlain of London’s case, 5 Coke's 
Rep. 63. The City of London’s case, 8 Coke R. 253. The 
City Council of Augusta, are authorised by the act of incorporation, 
“ to affix and levy fines for offences committed against the by-laws 
of said city ;” and when a corporation is empowered to enforce 
its by-laws by fine, or amerciament, they are by implication, pre- 
cluded from any other method of enforcing them. Kirk vs Nor 
rill, 1st Term Rep.125. But it is said the City Council of Au- 
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gusta had no authority to impose the fine on the defendants, be- 
cause it deprived them of their constitutional right of trial by Ju- 
ry, as heretofore used in this State. The answer to this objection 
is very satisfactorily given by the Court, in Low vs. Commission- 
ers of Pilotage. R. M. Charlton’s Rep. 316. “I am aware, 
(says the learned Judge,) of the argument which has been some- 
times used, that the trial by Jury, being a Common Law right, all 
summary jurisdictions newly created, and unknown to the com- 
mon law, which go to take away or abridge the trial by Jury, 
are infringements of the rights of the people. In England, where 
this common law right exits, and from whence it was originally de- 
rived to us,various jurisdictions of this kind exist ; not sanctioned by 
the common law, but resting upon Statute : and apart from the Act 
in question, very many such jurisdictions existed, and were inuse in 
this State anterior to the Revolution, and at the time of the adop- 
tion of the Constitution. The proceedings of these inferior judi- 
catories, have at different times, and under various circumstances, 
passed in review before the Superior Courts of this State. A 
cotemporary exposition of the Constitution, practised and ac- 
quiesced under for a period of years, fixes the construction, and 
this Court will not shake or control it. 

When I reflect that jurisdictions of this sort have been found 
necessary in all countries—were established and used in Georgia 
previously to, and at the time of adopting the constitution—that 
the Act in question, (the Act for the regulation of pilots,) was 
passed the following year, and probably by many of those who 
framed the constitution, and are to be presumed best acquainted 
with its meaning—that those jurisdictions have ever since been 
acquiesced in by the people, and acted upon—that by declar- 
ing this Act unconstitutional, the whole of these summary juris- 
dictions (except so far as they exercise the powers of justices of 
the peace) must be at once swept away, however useful and im- 
portant they may have been found, I confess myself unprepared 
so to pronounce it.” 

The Act incorporating the city of Augusta, which gives the 
power to the City Council to affix and levy taxes for a breach of 
the City Ordinances, was in existence at the time of the adoption 
of the Constitution of 1798. The Commissioners of the town of 
Sunbury, and of Louisville, also the Wardens of Savannah, were 
authorized to impose penalties for violations of the by-laws, made 
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for the government of the respective towns, anterior to the adop- 
tion of the present constitution. Marbury § Crawford’s Dig. 123, 
130, 121. 

The City Council of Augusta, in our judgment, had the power 
conferred on them by the Legislature, to pass the Ordinance in 
mentioned in the lst 


question—that the term, “ criminal cases,” 


section of the 3d article of the Constitution, has reterence to vio- 
lations of the public laws of the State, and not to the local by-laws 
of a town or city, made for its internal police and good govern- 
ment—and that inasmuch as the right of trial by Jury existed in 
England, and was secured by magna charta, aud municipal cor- 
porations in that country enforced their by-laws by pecuniary pen- 
alties, in a summary manner, and the same right being conferred 
upon similar corporations in this State, anterior to the adoption 
of the Constitution, which have been constantly exercised, “the 
right of trial by Jury, as heretofore used in this State,” previous 
to the 30th day of May, 1798, has not been violated by the City 
Council of Augusta, by the imposition of the penalty for a breach 
of the local police regulations of that city, by the plaintiffs in 
error. 
Let the judgment of the Court below be affirmed. 





No. 53—Jacon Carrer, Prochein Amy, &c. plaintiff in error, vs. 
JONATHAN ANDERSON, Adm’r. &c. defendant. 


[1.] The dismission of an Executor or Administrator by the judgment of the 
Court of Ordinary, under the Act of 1810, is a complete bar, both at Law and 
in Equity, unless impeached for fraud. 


In Equity, in Tatnall Superior Court; Demurrer. Decided 
by Judge Hout, April Term, 1848. 


The plaintiff in error, as the next friend of his four minor chil- 
dren, filed this bill against the defendant in error, as the adminis- 
trator of their deceased grandmother; praying an account for their 
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distributive portion of the estate. The bill alleged that the admin- 
istrator had been dismissed by the Court of Ordinary of Tatnall coun. 
ty, but charged that the dismission was obtained fraudulently. 
“In proof of which, the bill alleges, that the defendant obtained 
letters of administration on 5th May, 1845, and was dismissed on 
6th July, 1846.” 

To this bill a demurrer was filed, and on hearing the demur- 
rer, the Court below dismissed the bill, because said dismission 
had been granted by the Court of Ordinary of Tatnall county—a 
Court of competent jurisdiction—and was conclusive against the 
parties until reversed. 

To which decision the complainants excepted, and alleged the 
same to be erroneous. 


Wm. B. Gautpen, represented by I. L. Harris, for plaintiff in 
error. 


Srarngs, represented by Rockwe tt, for defendant in error. 


Points to be submitted by defendant in error, with authorities 
relied on: 

1. A person who is discharged by the Court of Ordinary from 
his administration, and has obtained letters dismissory, is no lon- 
ger liable for and on account of said administration, if said dis- 
charge has not been fraudulently obtained. Act of 1810, Prince’s 
Dig. 240. Cobb’s Anal. 252. Dud. R. 190. 

2. The Court of Ordinary will be presumed to have done its 
duty in requiring all that was necessary first to be done before 
granting the discharge. Dudley R. 190, 191. 

3. If a fraudulent charge be alleged, circumstances amounting 
to fraud should be set forth in the bill. 


By the Court—Nisset, J. delivering the opinion. 


[1.] The question for,review, here, is whether the dismission of an 
executor or administrator, by judgment of the Court of Ordinary, 
under the Act of 1810, is a bar to a suit by distributers or lega- 
tees. The bill in this case states the dismission, and the question 
is made by demurrer. In our judgment the discharge is a bar, 
both at Law and in Equity, unless fraudulently obtained. There 
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are several grounds of mal-administration alleged in the bill. 
These are not, nor would any such grounds be sufficient to open 
the judgment. The Court of Ordinary has competent jurisdic- 
tion over the subject matter expressly given by Statute. We areto 
presume that the Law was complied with—that all the prerequi- 
sites were had—that the Court did its duty—and that the judgment 
is regular, except in so far as it is impeached for fraud. We are 
not to be understood as extending this decision to all orders of 
the Court of Ordinary—it is applicable to dismissions under the 
Act of 1810 alone. That Act is very full and very plain. How- 
ever solicitous a Court might be, in just such a case as that made 
by this bill, to hold the administrator to account, it has no discre- 
tion inthe matter. Its duty is perfectly plain, and that is to give 
effect to the will of the Legislature, so perspicuously and fully de- 
clared, as to leave no room for doubt. The Act of 1810, (Prince 
240.) requires a petition for a discharge to be filed, upon which, 
the Court is required to order a citation to be issued, calling upon 
all persons concerned to show cause, on the day therein specified, 
why the administrator or executor should not be discharged ; 
which citation must be published in one or more of the public 
gazettes of the State for six months. All this we are to presume 
has been done. The parties are presumed to have had notice 
and their day in Court; to have shown no cause, or insufficient 
cause, against the granting of the petition. The complainants in 
this case are minors—were, of course, minors when the dismission 
was granted. Even they, the law must presume, had their day 
in Court, for it was competent for them to appear by their next 
friend and resist the dismission. This, I say, is the presumption 
of the Law, but it is not a reasonable presumption of fact. As 
to them, it must be conceded, the Statute makes a hard case. To 
which hardship, I will again advert. The condition of the dis- 
charge is, that the administrator or executor has faithfully and 
honestly discharged the trust and confideuce reposed in him. One 
of the trusts is, that he shall truly account to the ordinary, or to 
whomsoever may be entitled in law to receive it, for the distribu- 
tive share, if any, of these minors, in the estate which he repre- 
sents. Again, the presumption of law is that he has done this, 
and that either there was nothing in his hands to distribute, or 
they were fully paid. The Statute goes yet farther, and consti- 
tutes the Court of Ordinary, the supervisors and protectors of the 
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rights of all persons in interest; for it makes it the duty of that 


Court to examine into the situation of the testator’s, or intestate’s, 
affairs and estates ; with a view to ascertain, before granting the 
dismission, that the trust and confidence reposed in the executor 
or administrator has been fully discharged. We are compelled 
to presume that they, in this particular, did their duty. The 
judgment covers all these presumptions. Upon these require- 
ments being fulfilled, the Legislature proceeds to enact that the ex- 
ecutor or administrator, “shall be forthwith dismissed, and released 
from his liability as executor or administrator.” Here is the fi- 
nale—the legislative announcement that the discharge is a release. 
That the dismission is a release, and bar, both at Law and Equi- 
ty, unless impeached for fraud, has been held by the Judges of 
our own State in Convention. Smith et al. vs. T. W. Oliver, &c. 
Dudley 190. 

This judgment, we say, may be set aside, and the administra- 
tor held to account, as may any judgment at Law, if the com- 
plainant can show that it was obtained by fraud, or that these 
minors had cause to show against it, of which they were ignorant 
at the time, or which they were prevented from availing them- 
selves of, by accident, or the act of the administrator. Equity 
has the same power over it that it has over other judgments at 
Law. [or the power of a Court of Chancery over a judgment 
at Law, and the grounds upon which it will be exercised. See 
1 Hill’s Ch. Rep. 22. 1 Spear, R. 277. 1 Story’s Eq. 178. 6 
John. Ch. R. 228. 7 Cranch R. 332. 1 Kelly R.136. 2 Kelly, 
279. 3 Kelly, 78. 

The bill charges that the dismission was fraudulently obtained, 
with a view to bar the claim of the complainants. “In proof 
of which, it proceeds to state that the said Anderson (the defend- 
ant) obtained letters of administration on the 5th of May, 1845, 
and was dismissed on the 6th July, 1846.” These are all the al- 
legations against the judgment of the Court of Ordinary. What- 
ever they amount to, they are to be taken as true. It is well 
settled, that a general allegation of fraud, in a bill, amounts to 
nothing—it is necessary that the complainant show, by specifica- 
tions, wherein the fraud consists. Issuable facts must be charg- 
ed. The demurrer confesses only what is well pleaded. The 
general allegation that this judgment was fraudulently obtained, 
to bar the complainant’s claim, is bad pleading, and the demur- 
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rer therefore does not confess that. Story’s Eq. Pl. §§ 28, 251, 
428. Coop. Eq. Pl.98. Mitf Eq. Pl. by Jeremy, 94. 1 Sch. 
§ Lefr. 386. 1 Ib. 355, 374, 375. 1 Brow. Ch. R.94. 6 Johns. 
R. 565. 

The general allegation covers no other ground than that cov- 
ered by the facts specified. It is limited by them. They are 
confessed by the demurrer. What ave they! What are the 
grounds of fraud charged in this Bill against the judgment? The 
complainant charges that it was fraudulently obtained, for the rea- 
son that the administrator was appointed on the 5th May, 1845, 
and dismissed on 6th July, 1846. In these two facts then, the 
fraud consists. They may be true, and yet the administrator be 
wholly guiltless of fraud. They are consistent with perfect hon- 
esty on his part. Between the time of his appointment and dis- 
charge, there was space for a full settlement of the estate. For 
aught that this Court can know, it was easily settled. The law 
limits no time within which he shall not make his application for 
dismission. He is entitled to it, whenever, having made the ap- 
plication in legal form, he can show to the satisfaction of the Court 
of Ordinary, that he has fully executed the trust. Conceding 
then that these facts are true, they prove no fraud in procuring 
the discharge. 

In favor of the policy of this Statute it may be well said, that 
there ought to be a limit as to time, of the onerous responsibility 
of executors and administrators. There certainly ought to be a 
release, upon which they, and their estates and representatives, 
may repose in confidence and security. These are trusts which 
somebody must assume. They are not desirable to any prudent 
and honest man. They require ability, vigilance and integrity. 
But few unprofessional men, come out of the administration of a 
Jarge estate, without injury. It is not the policy of the country 
to increase generally, the difficulties in the way of an early and 
final discharge. Of this I am fully convinced. The effect of a 
repeal of the Act of 1810, would be, to increase the chances of 
throwing the administration of estates into the hands of incompe- 
tent or dishonest men, and thus, instead of maintaining the rights 
of creditors, heirs and distributees, they would be subjected to in- 
creased hazards. At the same time, the operation of the Act, 
as we have now construed it, and as it has been generally con- 
strued by the Circuit Bench, is to endanger, to say the least of it, 
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the rights of minors, situated as are the complainants in this Bill. 
It operates hardly upon them. They may not at the time of the 
discharge, have been represented by a guardian. The presump- 
tion is that they were not, for they appear in this Court by Pro- 
chein Amy. It is true, that the law supposes them capable of no- 
tice and of appearance, and gives them the right of resisting the 
dismission ; yet the supposition in law may be altogether with- 
out foundation in fact. They may have had no notice, no day 
in Court; and if notified, may have been friendless or ignorant 
oftheir rights. It is true, too, that the Statute makes the Court 
of Ordinary the guardian and protector of their rights; yet 
when we look to the organization of that Court, and to the man- 
ner in which business is frequently conducted there, we are con- 
strained to admit, that that fact is no sufficient protection. 
We are all of opinion that the Act of 1810 ought to be modified, 
so as more perfectly to protect the rights of minors. The case 
before us, in no ambiguous Voice, calls for legislative interfer- 
ance. 
Let the judgment of the Court below be affirmed. 





No. 54.—Joun W. Harais, plaintiff in error, vs. Tuomas Wynne, 
defendant. 


[1.] The several Statutes of Georgia, giving to securities the control of Execu- 
tions which they have paid off, to enable them to re-imburse themselves out 
of their principals, extend to the executors and administrators of deceased 


securities. 

[2.] Where judgment has been rendered, and execution issued, against A. as 
principal, and B. as executor of C. as security, and the fi. fa. is discharged by 
B.: Held that when B. attempts to ebtain satisfaction out of A. the principal 
debtor, it is not competent for A. to prove that B. was executor in his own 
wrong only, and not the rightful executor of C. Would it avail him if he 


could? Quere. 


Affidavit of Illegality, in Warren Superior Court. Tried be- 
fore Judge Sayre, April Term, 1848. 
VOL. Iv. 66 
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For the facts of the case, refer to the decision of the Court. 


Steruens & Biro, for plaintiff in error, made the following 
points : 


ist. Our Statutes giving the surety, who has paid off a fi. fa. 
control of it, for remuneration out of the principal, are in deroga- 
tion of the Common Law, and must be strictly construed against 
the enlarged right ; and the executors and administrators of su- 
reties, not being mentioned by the Acts, are not to be held with- 
in their benefit. The Merchant’s Bank of Macon vs. Central 
Bank, 1 Kel. 433. 

2d. Said Statutes were not intended to establish new rights, 
nor to confer old ones on new persons, but only to furnish a new 
remedy for the same rights to the same persons; and an execu- 
tor de son tort, not having at Common Law the right to collect the 
debts, has not acquired the right to collect in the manner pointed 
out by Statute. Mitchell vs. Lunt, 4 Mass. 654. 5 Am. Com 
Law, 234. Prince’s Dig. 461, 470. 

3d. An estoppel is waived by taking issue on the fact, anc @ 
fortiori by a solemn admission of the fact on trial. 1 Phil. Ev. 
322, Burdit vs. Burdit, 2 A. K. Marsh, 143. 

4th. The judgment was not an estoppel, because it was not be- 
tween the same parties, had never allowed the party an opportu- 
nity to defeat its rendition by showing what was the truth, was 
not offered to prove precisely the same fact, and while that fact 
was to be proved for a different purpose, had not emanated from 
a Court of exclusive jurisdiction. 1 Phil. Ev. 323, 327, 335. 1 
Starkie Ev. 219, 223, 221, 233. Crandall vs. Gallup, 12 Conn. 
365. Smith vs. Sherwood, 4 Conn. 276. Prince’s Dig. 443. 


Cone, for the defendant in error, made the following points : 


1st. Where an executor or administrator of a deceased secu- 
rity pays off the debt, he is entitled to the same remedies against 
the principal, that the security would be, if in life. Prince’s Dig. 
436, 461, 509. ; 

2d. The same is true in relation to an executor, de son tort. 

3d. Where a person appears, on the face of a judgment ren- 
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dered against him, to be a rightful executor, it is not competent 
to prove by parol evidence, that he is executor de son tort. 1 
Kelly, 12. 


By the Court—Loumrxin, J. delivering the opinion. 


On the 9th of October, 1847, a judgment was entered up in the 
Superior Court of Warren County, in favor of Thomas P. Allen, 
against John W. Harris, as principal, and Thomas Wynne, as 
executor of Thomas P. Harris, deceased, as security, for $142 00, 
with interest and cost of suit. On the 6th of December, an exe- 
cution was issued thereon, in conformity to the judgment, which 
was satisfied in full by Thomas Wynne, one of the defendants, 
and so receipted by G. G. Putnam, Esquire, plaintiff’s attorney. 
The fi. fa. was then levied on the property of John W. Harris, 
the principal, at the instance of Wynne. Harris made oath, in 
terms of the law, that this precept was proceeding illegally 
against him, for the reason that Wynne was execuior in his own 
wrong only, and not the rightful executor of Thomas P. Harris, 
deceased, and consequently, that he was not entitled to the con- 
trol of the execution. 

The Court below dismissed the illegality, upon the hearing, 
and that decision is the foundation of this writ of error. 

Two questions seem to be made by the record— 

1st. Do the provisions of the several Statutes of this State, giv- 
ing to sureties who have paid off the same, the control of execu- 
tions, to re-imburse themselves out of their principals, extend to 
the executors and administrators of deceased securities ? 

And 2ndly. Can it be shown that one against whom judgment 
has been rendered and execution issued as executor, generally 
as of the deceased surety, was executor in his own wrong only, 
and not a rightful executor ! 

[1.] Upon both grounds, we concur in the judgment rendered 
by the Circuit Court. To restrict the various Acts passed by the 
Legislature, for the relief of securities to the original party, and 
not to extend them to the legal representatives of those who are 
deceased, would be to strip them of half their benefit. If an ex- 
ecutor or administrator can sue out a scire facias, to revive a 
dormant judgment in favor of the testator or intestate, why should 
they uot control an execution, which they have discharged as se- 
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curity, to re-imburse the estate? No satisfactory reason has been 


offered in the argument—none occurs to this Court. 

[2.| Upon the other ground we are equally clear, and for a 
reason that appears to me to be conclusive. By the Common 
Law, suit could not have been brought against John W. Harris 
as the survivor, jointly with Thomas Wynne as the :representa- 
tive of the deceased co-promiser. The Act of 1818, (Prince, 443, ) 
authorizes these parties to be sued together, in the same action. 
But this Act applies only to /awful representatives, and not to 
trespassers or mere intermeddlers. For it declares, that no ac- 
tion under it shall be brought, wnti twelve months after the probate 
of the will, or the granting of letters of administration on the es- 
tate. Even the Act of S. Carolina, of 1789, which protects ex- 
ecutors and administrators from suits, until nine months after the 
death of testator cr intestate, has been held not to apply to exec- 
utors de son tort. 1 Hill, 50, But the exemption under our Act, 
is twelve months, to be computed from the probate of thewill. It 
follows conclusively, therefore, that none but rightful executors 
or administrators were intended to be embraced in it. For this 
reason then, the Court below was right in assuming that no testi- 
mony was admissible, to show that Wynne was executor de son 
tort. It would have contradicted the record. The judgment is 
conclusive, pro huc vice at least, that Wynne was rightful execu- 
tor. It could have been rendered ‘against none other. And 
John W. Harris, failing to plead a misjoinder, as he ought to have 
done, he is estopped from denying that Wynne was the legal rep- 
resentative of Thomas P. Harris. 

But if the opportunity were allowed him to make the proof, it 
would be to undertake an impossibility. How would he set about 
showing, in this collateral way, that Wynne was made chargeable 
in the original suit, as executor de son tort? Fifty acts of inter- 
ference might be testified to, yet all these he might have per- 
formed as rightful executor, and how could it be negatived? In 
the original action, where he is made liable for his wrongful inter- 
meddling, if he pleads ne unques executor, the fact of intermed- 
dling is the only issue for the Court. If he admits the tortious 
interference, he is chargeable as rightful executor, so that the 
proceeding is a simple one. But not so here. A man dying out 
of the State, letters of administration may be granted in any 
County in the State, where he may have effects. To show, there- 
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fore, that these acts of intermeddling were not done "by Wynne, 
as rightful executor, Harris would have to take the interroga- 
tories of every Clerk in Georgia: and this done, still it would not 
appear that it was for any or all of these acts, that he was con- 
victed in the first suit. 
Concede, however, in the face of the record, and in the very 
teeth of the Act of 1818, that this judgment was rendered against 
Wynne as wrongful executor. Being made personally liable by 
the recovery, and having paid the money, does it lie in the mouth 
of the principal to contest his right to have it refunded? At any 
rate, under this record, would not the principal be protected from 
the rightful executor? An executor de son tort cannot collect 
outstanding debts, having none of the privileges of a rightful ex- 
ecutor ; besides, he might find it inconvenient, when called on, to 
exhibit his authority to sue. But here the record to which John 
W. Harris is a party, is Wynne’s warrant. He is but recover- 





ing back what he was compelled to pay out for Harris. But in 
the view which we have taken of this case, it is not necessary to 
decide this point. 

The judgment below is affirmed. 





No. 55.—Tuomas N. Beart and Witiiam H. Scort, Adm’rs. 
plaintiffs in error, vs. Ricuarp Powett, defendant. 


[1.] A writ of Error will be dismissed, if notice of the signing of the Bill of Ex- 
ceptions, and copies of the writ of Error and Citation are not served within 
the time required by the Act organizing the Supreme Court, and the 21st 
Rule of Court. 


[2.] A writ of Error will not be allowed for correction of Errors, in the decree 
or verdict rendered by a Jury, as to matters of fact. 


Motion to dismiss the writ of Error. 


The defendant in error joined issue with a protestation, and 
moved to dismiss the writ— 
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1st. Because the notice of the signing of the bill of exceptions 
was not served, within the time prescribed by law. 

2d. Because copies of the writ of error and citation were not 
served on the defendant or his counsel, within the time prescrib- 
ed by the rules of this Court. : 

3d. Because the Clerk of the Superior Court did not certify 
and send up a complete transcript of the record within the time 
prescribed by the rules of this Court. 

And protested against joining issue on the 8th ground of error 
assigned ; because founded on no exception to the decision ofthe 
Court below, but on exceptions to the decree rendered by the 
Jury. 

The facts were, the bill of exceptions was certified and signed 
on the 13th of March, 1848, and on the 24th of March, 1848, ser- 
vice of the writ of error, citation and notice, was acknowledged 
by the attorney of defendant in error. The bill of exceptions 
was filed in the Clerk’s office on the 15th March, 1848, and the 
certificate of the Clerk, attached to the transcript of the record, 
was dated on the 28th March, 1848. 


Cone, for the motion. 
RockwELt, contra. 
By the Court—Warner, J. delivering the opinion. 


[1.] The 4th section of the Act organizing this Court, requires 
that notice of the signing the bill of exceptions, shall be given to 
the adverse party, or his counsel, within ten days after the same 
shall have been done; and also, that the Clerk of the Superior 
Court shall certify, and send up to this Court, the entire record of 
the cause below, with the bill of exceptions, within ten days af- 
ter he shall have received the original notice, with the return of 
service thereon. The 21st rule of this Court, requires that the 
writ of error and citation, shall be served on the defendant in er- 
ror or his counsel, within ten days from the signing and certify- 
ing of the bill of exceptions. 

It was the manifest intention of the Legislature to prevent de- 
lay in the final disposal of cases in this Court, and we shall en- 
deavour faithfully to give effect to such intention, by requiring a 
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strict compliance with the law and rule of Court, in that regard. 
The Act of 1847, only extends the time within which, the bill of 
exceptions shall be drawn up and submitted to the Judge for his 
certificate and signature, the payment of costs, and the giving 
bond : but does not alter the Act of 1845, which requires the no- 
tice to be given within ten days, or the time within which the 
Clerk of the Superior Court shall certify and send up the record 
to this Court. 

[2.] A writ of error will not be allowed for the correction of a 
matter of fact, found by the verdict of a Jury in the Court below. 
The 4th Section of the Act, organising the Supreme Court, de- 
clares, “Any criminal cause may be carried up to the Supreme 
Court, on a bill of exceptions in writing, specifying the error or er- 
rorsin law complained of, tobe drawn up by the party, &c.” “Any 
cause of a civil nature, either on the law or equity side of the Su- 
perior Court, may in like manner, be carried to the Supreme 
Court, on a bill of exceptions specifying the error or errors com- 
plained of, in any decision or judgment, to be drawn up by the 
patty complaining, &c.”” The 5th section declares,“Upon the de- 
cision of said Supreme Court, on matters of law or principles of equi- 
ty, which may arise in the bill of exceptions, the Court shall cause to 
be certified to the Court below, such decision, &c. Sec. Ist, 3d 
Article of the Constitution declares, “the Supreme Court shall have 
no original jurisdiction, but shall be a Court alone for the correc- 
tion of errors in law and equity, from the Superior Courts of the 
several circuits.’ We cannot suppose it was even intended, that 
awrit of error should lie from the Supreme Court to correct mat- 
ters of fact found by the verdict of a Jury in the Superior Courts, 
that a writ of error will only lie to the decision or judgment of the 
Superior Courts, for the trial and correction of errors im law and eq- 
uity. Ifthe verdict of a Jury should be contrary to evidence or con- 
trary to law orthe principles of equity, the party complaining there- 
of can move for a new trial in the Superior Court, and a writ of 
error would lie to the decision of the Court granting or refusing 
such new trial. 

Let the writ of error be dismissed. 
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No. 56.—Joun Graypitt and Jesse G. Burts, Ex’rs. &c. 
plaintiffs in error, vs. Jesse T. Warren, defendant in error. 


{1. Whatever produce accrues upon a specific legacy, as interest, rent, hire, or 
in any other form of profit, from the death of the testator, and nothing more 
or less, belongs to the iegatee, and that, whether the enjoyment of the prin- 


cipal is postponed or not. 


In Equity, in Hancock Superior Court. Demurrer, decided 
by Judge Sayre, April Term, 1848. 


At the October Term, 1847, of the Superior Court of Hancock 
county, Jesse T, Warren, defendant in error, filed his bill in Equi- 
ty vs. John Graybill and Jesse G. Butts, plaintiffs in error. The 
said bill alleges, that in the year 1832, one Jeremiah Warren, of 
said county, died, leaving a will, the 7th item of which reads as 
follows: “I give to Jesse T. Warren, son of Jesse Warren, de- 
ceased, one negro boy, named Mat, which negro is not to go in- 
to his possession until he arrives at full age—twenty-one.” That 
the residuary clause of said will is in the following words: “I 
give to Jesse G. Butts, and John Graybill, jointly, negroes, Cole- 
man, Mary and her three children, and Pat and John, one choice 
horse, and four milch cows and calves, two beds and furniture, and 
all my household furniture except my clock, two spinning wheels, 
two pair of cards, and four thousand dollars in money, if the mo- 
ney is in hand, if not, the amount in notes, the above, also the 
tract of land I purchased of Parker, which land is not to be sold 
for the debts of them, nor shall the negroes be sold by them, or 
subject to pay any debt of their contracting—the money to be 
loaned out at interest for the support of the negroes, and if they 
can at any time be freed by the laws of the country, it is my will 
it shall be done. 

All the remainder of my property, I will to be managed by my 
executors for five years, in a profitable manner, having regard to 
humanity in their treatment, not hiring them to any persons who 
will abuse them. If they cannqt have them freed by the laws of 
our country in that time, they are to be equally divided be- 
tween my brothers and sisters and their heirs, except Eppa War- 
ren, and James Warren, and Elizabeth Smith, and Susan John- 
son, as I do not wish them to have any part in said division; and 
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I do hereby constitute Jesse G. Butts and John Graybill, execu- 
tors to this my last will and testament, &c., “that the said exec- 
utors were, in said year, qualified as executors, and took pus- 
session of all the property of the said Jeremiah Warren, deceased: 
that in January, 1833, one Lott Harton, of said county, was ap- 
pointed guardian of the complainant, and on the day of such ap- 
pointment, said Butts and Graybill, the Executors, delivered over 
to said Harton, guardian as aforesaid, the said negro boy Mat, as 
the property of complainant : that the said Harton hired out the 
said negro boy Mat, during the years, 1834, 35, 36, 37, 38, 39, 
the several sums of hire for said years, amounting to $477 621: 
that the said executors, on the 9th day of September, 1839, gave 
their receipts to said Harton as guardian, for the said amount: 
that in January, 1840, said executors again tvok possession of 
said negro boy Mat, and hired out said boy, during 1840, 41, 42, 
43, 44, 45, and 46, for large sums unknown to the complainant, 
and of what sums of principal for each year above charged, and 
in what sums of interest accrued thereon, and in all, to what 
amount of monies the said executors may be in receipt of for the 
hire of said boy Mat from 1834, to 1847, the complainant prays 
the defendant may be compelled to answer: that the complain- 
ant is the legatee mentioned in the 7th item of said will, he being the 
son of, and claims to be entitled to all the profits, rights, and in- 
terests accruing under the said 7th item of the will: and prays that 
the defendants may be compelled to account for the hire of said 
negro from 1834 to 1847. 

To which bill the defendants, by their counsel, at the said Oc- 
tober Term, filed a demurrer on the following grounds : 

1st. Complainant does not state when he arrived to the age of 
twenty-one years, or that he ever has arrived to such age. 

2d. By complainant’s own showing, the said negro boy Mat, was 
not to go into his possession until he arrived to the age of twenty- 
one years, and he is not entitled to the hire of said negro _previ- 
ous to that time, it being a legacy, the time of the payment of 
which being postponed, the interest thereon, up to the time when 
its payment was due, belonged to the residuary legatee. 

The complainant’s counsel, having announced that they would 
move to amend the bill so far as to insert an allegation of the 
complainant’s having arrived to the age of twenty-one years, 
defendant’s counsel abandoned the first ground of demurrez-. 
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Said cause was argued at the said October Term of said Court, 
1847, and after the argument of counsel, the Court, at the April 
Term, 1848, of said Court, decided that the demurrer be over- 
ruled, and that the defendants be required to answer as to the 
value of the labor of the slave, Mat, realized by them, to which 
decision of the Court, counsel for defendants excepted, and al- 
leged error: 

Ist. Because said decision is contrary to law. 

2d. Because, when any legacy is given to be paid at a future 
day, it does not carry interest before the legacy is due. 

3d. Because, by the showing in the Bill of complainant, the 
testator did not stand im loco parentis, and by the will, no hire 
was due to the legatee until he arrived at the age of twenty-one 


years. 
Jounston & Tuomas, for plaintiff in error. 
Lewis & Barnes, tor defendant in error. 
Jounston, for plaintiff in error : 


It is a general principle, that a legacy payable at a given time, 
whether vested or not, does not carry interest till that time; for 
interest is for delay of payment. The only exceptions to this 
rule, are, Ist, Where the testator is the father of, and 2d. where 
he stands in loco parentis, to the legatee: 3d, where there are ex- 
press words giving interest, and 4th, where the legacy is the res- 
idue. Eoden 3, Ex.324. 1 Chitty’s Eq. Dig. 643. 2 Kinne’s 
Com. 94. Heath vs. Perry, 3 Atk. 102. Crichet vs. Dolly, 3 
Ves.16. Tyrrell vs. Tyrrell, 4 Ves. 1. Heard vs. Greenbank, 3 
Ath,716. 2 Mod. Ch. Prac. 98 to 106. 

2. All these authorities speak of Jegacies, making no distinc- 
tion between specific and general legacies as to the question of 
interest. Ward on Legacies, 295. 

3. Every devise of land is specific. And if one gives a legacy 
charged upon land which yields rents and profits, and there zs no 
time of payment mentioned in the will, the legacy shall carry in- 
terest from the testator’s death ; not so, then, if a time of payment 
is mentioned. -Hannock vs. Harton, 7 Ves. 399. McKinnon vs. 
Thompson, 3 Johns. Ch. Rep. 308. 2 P. Wms.26. 
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4, The elementary writers, who maintain that specific legacies 
carry interest even when the payment of them is postponed, are 
not sustained by the reports to which they refer. Barrington vs. 
Tristram, 6 Ves. 345. 1 V. §& B. 362. 2 Ves. Sr. 563. 

5. An executor, by mistake, made payments to the legatee. in 
respect of his annuity, two years before he was entitled to it. 
Held, that the executor might retain them out of the future 
payments of the annuity. Wms.on Ez'rs.1041. Livesy vs. Live- 
sy, 3 Russ. Ch. Cas. 287. 

6. An executor’s assent to a legacy to the wrong legatee, can- 
not prejudic? the rights of the real legatee. 


Mr. Lewis’ argument for defendant : 


“ The increase and emolument of specific legacies are severed 
from the bulk of testator’s estate, and appropriated to the enjoy- 
ment and benefit of legatees, whether the enjoyment of the prin- 
cipal is postponed or not.” Roper on Leg. Vol. 2,185. See al- 
so page 188. The same doctrine in Wms. on Ex’rs, Vol. 2, 1020. 

When legacies are specific, 1 Roper, 149. General or pecu- 
niary, 1 Roper, 256. See Ward on Leg. page 1 and 16. 


For some of the advantages and disadvantages which attend spe- 
cific legacies, see 1 Vernon, 31. 1 P. Wms. 540. V. 679 and 80. 
3 P. Wms.385. 3 Vesey, Sr. 694. 

If the interest on specific sums of money, and the increase of 
animals, go to the legatee, the profit on hire of hands should also 
go. See Wentworth’s Off. of Ex’rs, page 445. 3 Porter, 350. 

The executors in this case, as will appear on the transcript, 
once asserted to this legacy and interest accrued on it. 

As an assent is but a perfecting act, it cannot, after it is once 
given, be revoked ; and if given upon conditions subsequent, the 
conditions are void. Ward on Legacies, Marg. page 367. Went- 
worth Off. of Ex’rs, page 227. Comyn’s Digest, Admin. p. 8. 1 
Vernon, 460. 

The same doctrine is found in Roper, § Williams on Ez’rs. 

A residuary bequest to be paid when the legatee becomes of 
age, gives a valid interest, and the legatee will be entitled to the 
profits, if any accrue, between the testator’s death, and the at- 
tainment by the legatee of his age, 21. Chesnut vs. Strong, 1 
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Hill’s Ch. R.  Trippe vs. Frazier, 4 Har. § John. 446, Jones vs. 
Jones, 2 Hayward. 

When a slave is specifically devised, and the executors assent to 
the bequest, such slave cannot be recovered by the executors, and 
sold to satisfy a judgment against them for a debt of the testator. 
Lyrnvs. Vic. 6 Yerger, 42. Frombo vs. Soseney, 3 Monroe, 238. 

In 3 Atkins. 101, Heater rvs. Perry, (see the decision of the Chan- 
cellor, when he comments upon the case of Philips vs. Carey,) 
the legacy was a vested one—the payment also postponed, and 
the legacy itself specific. 

If this hire or interest does not go to the specific legatee, nei- 
ther does it go to residuary legatees; (for in the residuary clause, 
nothing is disposed of but negroes—not the profits of the manage- 
ment ;) but it goes to the executors. Here, then, is a contest be- 
tween the specific legatee of the blood, and the executors, who 
are strangers. See Ram. Legal Judgment, page 225, on the Bias 
of Courts. 

When there is an heir on one side, and a volunteer on the oth- 
er, there is a constant wish of the Courts to favor the heir at Law. 
Wells, 570. 3 Wilson, 13. 3 Atkins. 806. 


Tuomas, in conclusion, for plaintiff in error: 


I contend, that from the authorities quoted by my associate, 
no case can be found of binding authority on this Court, 
where legacies payable at a future time carry interest, except in 
case of standing in loco parentis, or where, by the will, interest is 
not given. 

That a contrary doctrine is both contrary to the words and in- 
tent of the testator, and is abhorrent to a common sense view of 
natural justice. 

I admit that the case of the Alabama decision comes up to the 
point at bar, and does establish the principal that a specific legacy, 
payable at a distant day, carries interest from the death of testa- 
tor, and solely on the ground as placed by the Judge below, that 
it is specific. 

In answer to that case, Ist. That it is of binding force in Geor- 
gia, no further than to aid the Court in showing what the law 
really is, by showing the opinion of an able jurist. 

2d. By the decision itself, it shows that tribunal had been 
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misled precisely as the Court below, by Roper and Williams’ 
elementary writings; that by reference to these writings, either 
Mr. Roper was mistaken, or had no authority for what he assert- 
ed, and that Williams and the Court in Alabama were misled by 
the first error, and constituted but one circle, composing one gen- 
eral error. 

The authorities to which Roper refers are Barrington vs. Tris- 
tram, 6 Ves. 345. 1V.& B.362. 2 Ves. Sr. 563. 

Not one of the authorities support the elementary writers. 
The elementary writers are given as the authority of the Alaba- 
ma decision. 

The additional ground by the Court below, that it may be in- 
ferred from the will, I maintain that the time of postponement 
of five years of dividing the property, shows more strongly against 
carrying interest, than if it had been omitted. 

Because, 1st. If the will had been silent as to the time of divis- 
ion then a division must have taken place in contemplation of law 


within 12 months. 

2d. ‘As 5 years were given for the division, if the hire was in the 
mind of the testator in giving time, the inference would be, that 
by delaying this long, the residue would be increased, if not all 


included. 

3d. Because, by the words of the will, it is clear the time given 
was exclusively with a view to give his executors time to free that 
part of his negroes which he designated a wish to free. 


By the Court—Nisser J., delivering the opinion. 


[1.} It is conceded by both sides, that the bequest of the slave 
Mat, is a specific legacy. The controversy is about a part of the 
hire during the minority of the legatee. The defendant in er- 
ror, who is also the legatee, claims that specific legacies, wheth- 
er the payment is postponed or not, if in money, bear interest 
from the death of the testator; and if in property which is pro- 
ductive, the profits thereon, belong to the legatee from that pe- 
riod. On the other hand, the plaintiff in error, who is the exec- 
utor to the will, insists that if the payment of a specific legacy is 
postponed, it bears interest, if in money, only from the time of 
payment; and if in property which is productive, the profits be- 
long to the legatee only from the time of payment. In this case 
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the testator says, “I give to Jesse Warren, son of Jesse Warren, 


deceased, one negro boy named Matt, which negro ¢s not to go in 
his possession until he arrives at full age, twenty-one,” The res- 
diuum of his estate, the testator leaves to certain residuary lega- 
tees, which is to be divided among them, within five years. The 
plaintiff in error upon the principle above stated contends that the 
hire of Mat up to the maturity of the legatee, is a part of the resi- 
duum, and goes to the residuary legatees. 

Now, it will not be controverted, that the intention of the tes- 
tator, in relation to the hire of the slave, if it can be ascertained 
from the will, and from the allegations in the bill, which, the de- 
murrer confesses, must prevail. Although the intention is not per- 
fectly manifest; yet, we think, that it may be fairly inferred, that 
he intended to give the hire to the specific legatee. The prop- 
erty in Mat, we think, vested absolutely in him—there is no re- 
striction or limitation upon the property—the only limitation is 
upon the possession. That alone, is postponed until he arrives at 
twenty-one. From the absoluteness of the gift, and from the fact 
that by the words of the will, the possession on/y is postponed ; we 
infer that, with Mat, the testator intended the legatee to have 
also his hire. The usual understanding of a gift of property, is, 
that it carries with it the rents, issues and profits. This, too, is 
the legal construction where the will shows nothing to the contra- 
ry. The postponement of the possession, is not inconsistent with 
an absolute property; nor is it inconsistent with a right to the 
profits—as a general rule, they follow the property. The Bill 
discloses that the legatee was a minor, and an orphan. It is rea- 
sonable to presume, that the testator intended the hire of the slave 
to be applied to his education and maintenance during his minor- 
ity. Again he directs the residuum to be paid to the residuary 
legatees within jive years, within which time, the specific Lega- 
tee would not attain to twenty-one years ofage. He then seems to 
have intended all claim of the residuary legatees before his es- 
tates within that time to be settled. He could not have contem- 
plated any increase of the residuum after that time. He could 
not have intended that they should have the hire of Mat, accru- 
ing after their legacies were paid. If they could not take it, why 
then, it goes to the specific legatee; or it is an undisposed of por- 
tion of his estate, subject to administration. That he intended to 
leave this hire undisposed of, is not at all reasonable or probable. 
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The fairest conclusion, is therefore, that he intended it to belong 
tothe legatee. Upon the score of intention, therefore, we think 
the demurrer was well overruled. But we sustain the judgment 
of the Circuit Court upon higher grouds. 

In relation to general legacies the rule is, that when no time is 
fixed by the will for payment, they are payable at the end of the 
year after the death of the testator, and not before. This rule is 
said to be taken from the ecclesiastical Law, which gave the exec- 
utor one year to get in the estate, and pay the debts and legacies, 
Itis aconvenientrule certainly. There ought to be a settledtime, 
at which the executor ought to be liable to account, and not be- 
fore. It relieves him from pressure by affording time for adjust- 
ing and commanding the resources of the estate; it also reduces 
to certainty what might be the fluctuating exercise of discretion 
in him, in reference to the priority of the legacies, and being fixed, 
the claims ofall are in the main, no doubt equitably regulated by 
it. By our Statute, he is not liable to suit for any matter or cause 
against his testator, until twelve months after the probate of the 
will. As to his liability for legacies, the English Law governs. 
For the general rule, see Wood vs. Penoyre, 13 Vesey, 333, 334. 
Gibson vs. Bott, 7 Vesey, 96. Bechford vs. Tobin, 1 Vesey, 308. 
1 Sek. § Less. 10. 1 Hovedeus Supl. to Vesey, 143,144. Heath 
vs. Perry, 3 Atk. 101. Hearle vs. Greenbank, 3 Atk. 695, 716. 
Floyd vs. Williams, 2 Atk. 108. Maxwell vs. Wittinghall, 2 P. 
Wil. 62, 2 Roper on Legacies, ch.12, p.172. 2 Ibid, ch. 20, p. 
184. 2 William’s Ev’rs, 1021, 2. 1 Sumner, R. 12,13. 3 Des- 
saus. Reps. 387. 1 McCord’s Ch. R.94. Ibid, 148. 14 Sergt. 
§ Rawle, 238. As a necessary inference from this rule, interest 
is not generally payable upon a pecuniary legacy, until one year 
after the death of the testator. For interest cannot be claimed 
in any case until the money is due, and from the time it is due. 
If the will provides that interest shall be paid before, of course, 
it must be paid according to the directions of the will. So also 
if the will fixes a future day for the payment of a general legacy, it is 
not payable until that day, and it does not bear interest till that 
day. See the authorities before cited—also, Sitwell vs. Bernard, 6 
Vesey, 520, 529. Webster vs. Hale, 8 Vesey, 410, 413. Tyrrel 
vs. Tyrrel, 4 Vesey,i. 3 Vesey, 102. Crichett vs. Dolly, 3 Vesey, 
10. 2 Williams, Ex’rs, 1024. There are some exceptions to 
these general rules, as to the time when interest is due. The 
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rincipal of which is, that if the testator is the parent of the infant 
Pp I ’ 


Jegatee, or is in loco parentis, the legacy bears interest from the 
death of the testator, whether the time of payment is postponed 
or not, unless there is also in the will, provision for the mainte- 
nance of the child. Sce Achorly vs. Vernon, 1 P. Williams, 783. 
Hillvs. Hill, V. & B.183. Mills vs. Roberts, 1 Russ. §& M. 555. 
Leslie vs. Leslie. cas. temp. Sugd. 4. 1 Sumner R. 14, 15. Bi- 
tror’s Ex’r, vs. Hahn et ure, 14. Serg § Rawle, 238. Raven vs. 
White, 1 Swanst. 553. Harvey vs. Harvey, 2 P. Williams, 21. 
Incledon vs. Northcoat, 3 Atk. 438. Chambers vs. Goldwin, 11 Ve- 
sey, 2. Brown vs. Simpuly, 3 Russ. Ch. Cas. 263. 1 Cox, 433. 
2 John. Ch. R.614. 2 Roper on Legacies, Ch. 20, passim. With- 
out pursuing the general doctrine as to interest on pecuniary leg- 
acies, or tracing the exceptions farther, I proceed to say that the 
controversies in the books, as to the interest on legacies, have re- 
lation, almost universally, to general legacies, with which specific 
legacies, and therefore this, can have nothing todo. They stand 
upon different ground. Specific legacies differ from general leg- 
acies in several particulars. There is no abatement of them 
to pay debts. That is to say, all legacies yield to debts; and 
general legacies, as a general rule, give way to those that 
are specific. If abatement be necessary, it falls first upon 
general legacies, even to their entire extinction. There are ex- 
ceptions to this rule, which it is not necessary for me here to note. 
2 Williams on Executors, 972, 973.  Toller’s Ezecutors, 339. 
Clifton vs. Burt, 1 P. Will.679. 2 Black. Com, 513. 

On the other hand, if they fall short, they cannot be made up 
from any other source. In relation to them, the elementary writers 
all say, that whatever produce accrues upon them from the death 
of the testator, as interest, rent, hire, or any other form of profit, 
and nothing more or less, belongs to the legatee; and that wheth- 
er the enjoyment of the principal be postponed or not. I am not 
aware of a single authority which asserts a doctrine contrary to 
this. There are but few cases to be found, where a question as 
to the profit accruing upon a specific legacy, has been made. 
This is unquestionably owing to the universal consent of the 
profession to, and the acquiescing of the Courts intherule. In the 
argument of counsel, and in the opinions of the Bench, I find it 
invariably referred to as a thing conceded. A specific legacy is 
considered as separated from the general estate, and appropriated 
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to the legatee. It is set apart in special property for him, and to 
the property attaches the right to its produce. It vests at the 
death of the testator, and interest or produce is demandable upon 
it, from that time. Ward on Legacies, 299. 2 Williams’ Exec- 
utors, 1021. 2 Roper on Legacies, 3 Edit. 227. 

I refer to a few cases, in which the rule I have stated has been 
recognised in Courts of the highest authority in England and 
America. In Webster vs. Hale, 8 Vesey, 410, one of the ques- 
tions made, was whether a legacy of stock bore interest from the 
death of the testator, or from the end of one year thereafter, and 
this was made to depend upon the question, whether it was a spe- 
icfical legacy or a general legacy. The Masterof the Rolls said, 
“When legacies of stock are determined not to be specific, the 
value is always directed to be ascertained at the end of a year. 
The old dicta have been overturned by the modern cases; or at 
least, are totally neglected. In every direction, when ‘once it is 
ascertained that a legacy is pecuniary, the interest is given from 
the end of the year.” In explanation of pecuniary legacies, it may 
be necessary to remark, that although there may be a specific 
legacy in money, yet these words, in this case, and generally, 
mean general legacies. Again, in the same case, the Master of 
the Rolls says: “Upon the other question, after the cases which 
have been decided, it is impossible to say these are not pecuniary 
legatees; and therefore, no interest is to be given upon any, ex- 
cept from the end of twelve months from the death of the tes- 
tator.” 

Lord E'don, in discussing a similar question, concludes by 
saying, “ This being a specific legacy of stock, dividends are due, 
from the death of the testator.” 6 Vesey, 345. The bearing of 
these dicta upon this case, will be understood when it is remem- 
bered, that general legacies, where there is no time of payment 
specified, are not payable, and consequently do not bear inter- 
est until one year after the death of the testator. The struggle 
in these cases, on the part of the legatee, was to show that the leg- 
acies in question, were specific and not general; and for that rea- 
son, bore interest from the death of the testator. 

In Greene vs. Pigot, a legacy was left to a female infant, to be 
paid at twenty-one or at marriage, with interest at 4 per cent; 
and if she die before, to sink into the residuum. The Court or- 
dered the legacy to be paid into Bank for security, and the prin- 
VOL. IV. 68 
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cipal question was, whether, if the legacy yielded more profit 
than ,4 per cent, the excess should go to the infant. The Court 
decreed that it should be to the use of the infant. The Lord 
Chancellor remarking, *‘ The Master ofthe Rolls has done right in 
ordering it to be laid out in the funds. But if it should yield 
more than 4 per cent. who is to have the surplus? I may order 
it to be paid to the executor. But should it produce less, can I 
order the executor to make it up? No! I think, therefore, the 
produce must be to the use of the infant.” 1 Brow. Ch. R. 103. 
This is a case in point. There was a postponement of the time 
of payment, and although the testator directed interest at 4 per 
cent. to be paid, yet as to any interest over that rate, the will was 
silent. So far as the excess of produce is concerned, it is the 
case at this bar. The case of Chaworth vs. Hooper, is equally as 
strong. There was a devise of residue to an infant, payable at 
twenty-one, with remainder over. The infant died under age, and 
it was decreed, that the interest from the death of the testator to 
the death of the infant, should go to her representatives ; not to 
the remainder-man. Mr. Baron Eyre, said, “ he could not dis- 
tinguish this case from that of Nichols vs. Osborn, 2 Williams, 419. 
The whole residue is here given to the infant ; what is to become 














of the produce ! Where would the use be, if it were a specific 


thing, or the rents, if land? The interest is the natural produce. 
It is not a charge upon any body. The produce must go to the 


person who has the thing liable to be divested ; when divested, it 


must from that moment go to the person who comes in.” 1 Brown’s 
Ch. R. 82. 

Mr. J. Story, in Sullivan et ure. vs. Winthrop et. al., in discuss- 
ing the question whether a general legacy bore interest from the 
death of the testator, recognises the rule in the following words: 
“Nor is this the case of a specific legacy of property or funds 
earning interest. If it were, Lagree that whoever 1s entitled to the 
specific property or fund, is entitled to the income or increment, as an 
adjunct.” 1 Sumner’s Reps. 12. 

Precisely the question made in this record, came before the 
Supreme Court of Alabama, in Christian vs. Christian. The tes- 
tator bequeathed as follows: “I give to my grand-son John W. 
Christian, an equal dividend of the slaves, with the following 
named children, (naming them,) to be equally divided when James 
A. Christian arrives at the age of twenty-one years.” The guar- 
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dian of John W. Christian, filed a petition against the adminis- 
trator cum testamento annero, of the testator, in the Orphan’s 


Court, praying an account of the estate of his ward. The peti- 


tion demanded an account of the hire of the negroes willed to the 
minor, from the death of the testator until the period of the dis- 
tribution. Without noting the immaterial variations, between 
this case and the one we are reviewing, I think it will be admit- 
ted that the question made in both is the same. The Supreme 
Court of Alabama, through Hitchcock, C. J., held as follows: ** The 
bequest in this case is what the law denominates a legacy of quan- 
tity, in the nature of a specific legacy ; as when so much money 
is bequeathed with reference to a particular fund for its payment ; 
to which, except in some cases applicable to this kind of legacy, 
the rules applicable to specific legacies apply; which are con- 
sidered as severed from the bulk of the testator’s property, by 
the operation of the will, from the testator’s death; and with their 
increase and emoluments, specifically appropriated for the bene- 
fit of the legatee, from that period ; upon which interest is com- 
puted, from the death of the testator. And it is immaterial 
whether the enjoyment of the principal is postponed by the tes- 
tator or not.” 3 Porter R. 350, 351, 352. See also, 4 Vesey, 
563. 5 Ibid, 205. 8 Ibid, 413. 1 Swanst. 557. 2 P. Wiil. 26. 
3 Ibid, 254. 9 Vesey, 483. 1 Brow. Ch. R. 335. 1 Vesey, 185. 
Ambl. 96. 3 Meriv. 345,346. 4 Brow. C.C.144. 2 Vesey, Sen. 
563. 
Let the judgment of the Court below be affirmed. 
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No. 57.—Jorpan W. Ler, Adm’r of Stephen Sterling, deceased, 
and of Mary Ann Lee, plaintiff in error, vs. Noan WHEELER, 
defendant in error. 


[1.] A husband who survives his wife, is entitled to all her choses in action, 
whether reduced into his possession in his life-time, or not. 


Motion to dismiss the writ of error, for the failure to make 
proper parties. For the facts, see opinion of the Court. 


McDona.p, for the motion. 
S. T. Battey, Contra. 


By the Court—Lumpxwn, J. delivering the opinion. 


Pending this writ of error, Jordan W. Lee, plaintiff, has depart- 
ed this life, and his death, twelve months since, was suggested’ on 
the record. Six months ago, at Savannah, an order was passed re- 
quiring representation to be had, both upon the estates of the said 
Jordan W. Lee, and of his intestates, on or before the second day 
of the present Term; or else, the case to be dismissed. Admin- 
istration, de bonis non, has been granted on the estate of Stephen 
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Sterling ; but the the estates, both of Mary Ann Lee and Jordan 
W. Lee, her surviving husband, remain still unrepresented. A 
motion is now made to dismiss the writ of error, for failure to 
comply with the ru/e nisi, heretofore granted. It is resisted, on 
the ground that notwithstanding Jordan W. Lee died subsequent- 
ly to his wife, yet, having deceased without reducing into posses- 
sion her interest involved in this litigation, that the same goes to 
her next of kin, and not to the administrator of her husband. As 
Mrs. Lee is a party to the record, it might be necessary, perhaps, 
under any circumstances, to have her estate represented. Andal- 
though the failure to comply with the order nisi, would probably 
be sufficient to make it absolute, we are not prepared to give the 
ground assumed in the argument, even the sanction of our silence. 

[1.] On the contrary, we hold that the principle is well and 
abundantly settled, that the husband shall have administration of 
all his wife’s personal estate, which he did not reduce to posses- 
sion before his death, and shall retain it to hisown use; and in 
case of her death, before administration is granted to him, or it 
be recovered, the right to it passses to his personal representatives, 
and not to the wife’s next of kin. Such is the universal construction 
given to 29 Car. 11, C.3, S. 25. Hargrave § Butler’s note (A) 
Coke Littleton, 304. Squib vs. Wyn, 1 P. Wms. 881. Cart vs. 
Russ, 1 P.Wms. 383. Elliot vs. Collins, 3 Atk. 527. Bacon’s 
Atr. lit. Baron & Feme C. note by Givillint. Christian in his note 
to 2 Black. Com.485. The delaratory Actof 22 and 23 Charles 
II. is only in affirmance of the Common Law; and the husband, 
jure maritali, is entitled to the wife’s personal estate, let who will 
administer. 2 Dev. R.362. Ifa husband dies before he adminis- 
ters, or before he has completed the administration of the wife’s 
estate, though the right of administration may, perhaps, in that 
case, belong to the wife’s next of kin; yet such an administrator 
will be regarded by the Court, as a trustee for the representatives 
of the husband, and be held accountable to them for the personal 
property of the wife. By Chan. Kent, in Stewart vs. Stewart, 7 
Johns. C. R. 243. There is not an authority to be met with, con- 
tradicting this doctrine. Spencer, J. Whitaker vs. Whitaker, 6 
Johns. R. 119. 

Let the order pass. ‘ Whereas, at the last term of this Court, 
held at Savannah, on the eleventh day of January last, an order 
was passed, reciting, that the defendant in error, having at the 
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last term of this Court, held at Hawkinsville, suggested of record, 

the death of the plaintiff in error, and a sufficient time having 

elapsed since his death, for a representation of his own and his 

intestate’s estates to have been had, and no parties having been 

made, it was thereupon, on motion, ordered, that unless represen- 

tations of said estates be had, and parties be made, on motign of 
the legal representatives thereof, as provided for in the 17th rule 

of this Court, on or before the second day of the present term of 
this Court, the said writ of error shall be dismissed, and the decree 

and judgment of the Court below should stand affirmed; and it 

was further ordered, that a copy of said order should be pub- 

lished in one of the gazettes of Milledgeville, for three succes- 

sive weeks, at least sixty days before the term of this Court, to be 

held at Hawkinsville, or served on the adverse party thirty days 

before the first day of said term. And it appearing to this Court, ' 
now here sitting, that the said order of this Court has been pub- 

lished, as thereby it was ordered, and there have been no repre: 

sentatives of the estates of the said Jordan W. Lee and Mary 

Ann Lee appointed, as required by said order: it is there-" 
fore, on motion, ordered, that the above writ of error be dis- 

missed, and that the decree and judgment of the Court below, 

stand affirmed.” 


No. 58.—Henry Haupt, plaintiff in error, vs. Cuantes F. Minis 
and AbranaAM Harmon, Adm’rs of Adam Cope, deceased, de- 


fendants in error. 


[i.] Inan action for contribution, the record of the entire proceeding, which 
is the basis of the suit, must be introduced, unless it appear from the testimony 
in the case, that the recovery was in contract. 


Assumpsit, in Chatham Superior Court, tried before Judge 


Femina, at January Term, 1848. 


A full statement of the facts in the cause, is embodied in the 
opinion of the Court. 
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Jackson & Lawron, for plaintiff in error. 
R. M. Cuartron, for defendants. 
Atcument of Jackson & Lawron, for plaintiff. 


The legal questions, presented by the Bill of Exceptions in 
this case, are four in number, each distinct from the other. 
1st. Should the fi. fu., issued out of the Superior Court of 
Chatham County against Adam Cope and Henry Haupt joinély, 
under which the property of Henry Haupt had been levied on, 
and which had been paid in full by Henry Haupt alone, have 
been admitted in evidence in that Court, to show by what author- 
ity Henry Haupt paid a debt of Adam Cope? This is the sim- 
ple question raised by the first objection to the decision of his 
Honor in the Court below. The action was for money paid out 
and expended for Adam Cope,by Henry Haupt. Had Henry 
Haupt, the ‘plaintiff, any authority to pay this money for Adam 
Cope, the defendant, and thus bring Adam Cope in debt to the 
plaintiff? Did he actually pay this money? To answer these 
two questions, and thus make out a prima facie case for the 
plaintiff, this 7. fa. was offered in evidence—a levy under it and 
a payment in full of it by Henry Haupt, being proved. Is it not 
taken for granted, until the contrary is proved, that this fi. fa., 
with the seal of the Court attached, was regularly issued—that 
there was a good subsisting judgment or decree in Court, upon 
which it was founded, and that this judgment or decree fixed a 
joint liability upon Adam Cope and Henry Haupt? If so, then 
the fact of payment of the debt of Adam Cope by Henry Haupt, 
and the authority of Henry Haupt to pay this debt, are both 
clearly made out by this /#. fa. and proof, and ought it not to 
have been admitted in evidence by itse/f, taking for granted the 
regularity and correctness of the previous proceedings in the 
case? Invariable practice has certainly established the right to 
introduce the fi. fa. alone. 
2d. Is notthe decree rendered in the case of Henry Stiles Bell, 
et al. vs. Adam Cope and Henry Haupt, sufficient evidence of the 
decision and finding of the Court and jury, which fixed a joint li- 
ability upon Adam Cope and Henry Haupt, without introducing 
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any of the previous proceedings in that case! The object of the 


plaintiff was not to show, that a final settlement of the affairs of 
the estate of Christian Gugle had been effected by this decree, 
but simply to show that they, Adam Cope and Henry Haupt, 
had been deerced to pay a certain sum of money, which he shows 
by other testimony that he, Henry Haupt, u/one was compelled 
to pay in full. We wished to make out a prima facie case of a 
right to contribution in Henry Haupt, which it was incumbent on 
Adam Cope to explain away, by referring to the previous proceed- 
ings which resulted in this decree, if such explanation could be 
found in those proceedings, and if not, by other evidence. When 
the plaintiff, Henry Haupt, showed that this decree made Adam 
Cope jointly liable with him to pay a certain sum of money, which 
sum of money he, Henry Haupt, had paid in full, he had made 
out his case, prima facie, and there his duty ceased. On no prin- 
ciple of the law of evidence ought he to have been forced to intro- 
duce more of the record of the Equity cause, than was pertinent 
to the simple issue before the Court in this case, and thus make 
evidence for the defendant. The right of ihe defendant in this 
case, to introduce testimony to show that his intestate’s original 
liability to the complainants in the Equity cause was the liability 
of a security, or any liability secondary to that of Henry Haupt, 
is clear. He might have shown, by any testimony which would 
have been competent, that Henry Haupt was jirst liable, and if 
he could not respond, then only was Adam Cope liable—unless 
this question had been sett/ed by the decree in the Equity cause. 
But this was clearly the duty of the defendant. The plaintiff’s 
duty stopped with the introduction of the decree, by which a joint 
liability was fixed upon them. If the defendant wished to show 
that the proceedings which resulted in that decree were irregu- 
lar—that the decree was obtained by fraud—that the liability 
which appears to be fixed upon the plaintiff and defendant’s in- 
testate, was really not a joint liability, or any other fact calcula- 
ted to vitiate or explain away the language of that decree, it was 
his right and duty to have done so; but no obligation rested on 
the plaintiff to exercise this right, or to perform this duty for 
him. 

A decree or judgment is sufficient dy ctse/f to establish the fact 
that it was rendered, when it is not introduced as an adjudication 

VOL. IV. 69 
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upon the subject matter. This general rule is laid down. 1 Green- 
leaf’ on Evidence, see 511, referring to 4 Comyn’s Dig. 89. 

Same rule in1 Starkie, 254, refers to same authority. In Jones 
vs. Randall, Cowper, 17, in a question whether a decree had been 
rendered in a Court of Chancery and reversed by the House of 
Lords, the Court say, “ proof of the decree and its reversal, is suf- 
ficient without proof of the previous proceedings.” In 34 Eng, 
Com. Law Rep., Layburn et al., vs. Crisp et al., the Court de- 
cides that 7f the decree is evidence upon the face of it, the deposi- 
tions—a part of the proceedings in the case—need not be intro- 
duced. In the case now before the Court, the decree has all that 
is necessary to show that Henry Haupt and Adam Cope, were 
jointly liable for a certain sum. And herein a decree in Chance- 
ry differs materially from a judgment at Law. A judgment at 
Law is a formal recovery of a certain sum, or a certain piece of 
property, by one or more persons, against one or more persons. 
Generally, nothing more is stated in the judgment. <A decree in 
Chancery is not so formal. All the facts of the case may be there 
recited, and the relative liabilities of all the parties definitely sta- 
ted and fixed. In the decree now the subject of discussion, the 
jury not only say, “ we decree that the complainants recover from 
the defendants the sum of, &c.,” but after entering into numer- 
ous details, nearly at the close of the decree, they say, (in one en- 
tire sentence,) “ We further decree that the defendants, Adam 
Cope and Henry Haupt, shall be liable for this decree.” The jury 
in the wording of their decree have left no room for doubt of the 
joint liability, and the plaintiff should not have been compelled 
to go behind this decree for the benefit of the defendants. Nowhere 
in this country can a case be found, where a judgment alone has 
been held to be insufficient, without the production of the previ- 
ous proceedings. In Rathbone vs. Rathbone, 10 Pick. 1, the 
question was distinctly raised, and the Court decided that an ex- 
emplification of the judgment alone, without the previous pro- 
ceedings, was sufficient. In 2 Johnson, 281, the original decree 
in Chancery alone, was held to be sufficient. 

3d. The principle that the answer of a defendant in Equity is 
not evidence against his co-defendant, is so plain and universally 
admitted, that it is unnecessary to argue it or to do more than re- 
fer to an elementary work where it is laid down. Gresley Eq. 
Ev. 24. The answer of Adam Cope was testimony for the com- 
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plainant in the Equity cause, because it contained defendant’s ad- 
missions, It was testimony sor the defendant, because it was called 
for by the complainants, and they could not dispute it. Green- 
leaf’ on Ev., sec. 202, 260,351. How stands it in this suit at Law 
between Henry Haupt and Adam Cope? This answer has nev- 
er been invoked by Henry Haupt in this case, or any other case, 
and if he was not bound by its statement ina suit in Equity where 
both were defendants, and in a measure interested together, a for- 
tiori he is not bound by those statements in a suit at law where 
their interests are directly opposed to each other. It is difficult 
to find authorities direct to this point, for such use of an answer 
in Chancery was probably never before attempted in a Court of 
Law. 

4th. But suppose the whole record in evidence, and properly 
before the Court. How was the jury to commence their inves- 
tigations into the plaintiff’s right to contribution? Most assured- 
ly they were to take that right as at least apparently settled by 
the decree in the previous Equity cause. They were to look in- 
to the testimony, with the fact before them that the introduction 
of the decree had made out a prima facie case for the plaintiff of 
a right to contribution, which gave him a right to a verdict, until 
testimony in favor of the defendant had rebutted this presump- 
tion. And yet his Honor charged the reverse of this, “that the 
fact that a decree had been rendered against the plaintiff and defen- 
dant jointly did not give the plaintiff even a prima facie right to con- 
tribution,” he having paid the whole amount of that decree. In 
Dent vs. King § Coombs, 1 Kelly, 303, the Supreme Court dis- 
tinctly say, that the law gives the plaintiff a right to contribu- 
tion after he has paid the whole demand. The whole law in re- 
ference to the conclusiveness of judgments, must be done away 
with, before language as plain as that used in this decree, can re- 
quire any additional evidence to support the plaintiff’s claam— 
until suspicion has been thrown upon it by the defendant. 

It has been, and may in this Court, be suggested that this 
decree was not rendered in an action ex contractu, but in tort. 
This may be answered in the language of the Master of the Rolls 
in Lingard vs. Bromley, 1 Vesey & Beames,114. That wasa 
suit for contribution by one trustee against another, where a loss 
had occurred by their mismanagement of their trust, and one 
had paid the entire loss. On the objection being raised that the 
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liability was ex delicto, the Master of the Rolls said, “that it 


could not be, unless every refusal to comply with a legal obliga- 
tion makesa party guilty of a de/ictum.” In that case, the de- 
fence was set up, that the trustee who had paid the entire loss, 
had agreed to be responsible, if he was allowed to manage the 
trust according to his judgment; and therefore the other trustee 
ought not to contribute. But the Court said, “the defence is of 
a kind which a Court of justice is very unwilling to listen to: 
that having undertaken a trust, they abdicated all judgment of 
their own in the performance of it; and did whatever the plain- 
tiff desired, “ without examining,” (as they say in so many words,) 
“into the matter or ground ofthe proceedings. ‘“ Nothing could 
be more mischievous than to hold that trustees may thus act, and 
avoid responsibility by throwing the burthen upon the person in 
whom they have reposed this blind confidence.” 1 Vesey § 
Beames, 116. That case was a much strong erone in favor of the 
defendant than this. Tere the party who had paid had really 
breught on the loss. Here the party who has paid, the plaintiff, 
seems to have been decreed to pay because the other party, de- 
endant’s intestate, the true administrator, had made no returns 
to the Court of Ordinary, and taken no care of the estate. And 
the Master’s report fixed the liability, upon an estimate of what 
the property ought to have yielded annually. Had the administra- 
tor done his duty, this difficulty never could have occurred. 
Haupt never administered. The plaintiff’s case, therefore, has 
merit in it, and he must recover, if proper testimony only is be- 
fore the jury. We call upon this tribunal to withdraw all testi- 
mony which is not proper, and to revise the instructions of his 


Honor to the jury. 
Argument of Roperr M. Cuartrton, for defendants in error. 


1st. The first exception, relates to the refusal of the presiding 
Judge to allow the execution of Henry S. Bell, et al. vs. Adam 
Cope and Henry Haupt, to be used in evidence, without introdu- 
cing the decree upon which such execution issued. That a Com- 
mon Law execution could not be so used in a case like this, with- 
out proof of the judgment, is too clear a principle to admit of ar- 
gument, or to require authority, and I therefore forbear. I re- 
mark only, that the Equity rule allowing executions to be issued 
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upon a verdict, “as if the cause had been decided at Common 


Law,” gives such executions no greater effect or power, than ex- 
ecutions issuing upon a Common Law judgment, and therefore, 
that the rule already cited must prevail. 

2nd. The second exception alleges, that there was error in 
the refusal of the Circuit Judge, to permit the decree to be read 
in evidence, for the purposes of this case, without introducing the 
entire record of the cause in which it was rendered. We con- 
tend that the Judge was right, both upon principle and author- 
ity. 

It is laid down in the very authorities to which the plaintiff’s 
counsel refer, that “the general rule is, that where a parfy in- 
tends to avail himself of a decree, as an adjudication upon the ayb- 
ject matter, and not merely to prove collaterally that the decree 
was made, he must show the proceedings upon which the decree 
was founded. The whole record, says Chief Baron Comyn, 
which concerns the matter in question, ought to be produced.” 
1 Greenleaf on Evidence, section 511. 4 Comyn’s Dig., 89, title 
Evidence, A. 4, New York edition of 1826, title Testmoigne, A. 
4, Vol. 7th. 1 Phillips on Evidence, 392,393. Gresley’s Eq. Ev- 
idence, 109, 110. 

The exception to this rule is, that were the decree is not 
sought to be offered as an adjudication upon the subject matter 
between the parties, but merely as proof of the fact that such a 
decree was made, here, as in the case of verdicts, no proof of any 
other proceeding is required. Sce the authorities above cited, and 
Jones vs. Randall, Cowp.17. This last case was an action upon 
a wager whether a certain decree of the Courts of Chancery 
would be reversed in the House of Lords. A verdict was render- 
ed for the plaintiff, and a new trial moved for, upon the ground (inter 
alia,) that the decree of reversal, without any of the previous pro- 
ceedings, had been admitted in evidence. But the Court held, 
that as to the previous proceedings, there was no necessity to show 
them, for the single fact in issue was, ‘‘ whether the decree of the 
Court of Chancery was reversed,” not what the previous pro- 
ceedings were; and therefore, proof of the decree, and of its be- 
ing reversed, was clearly sufficient. 

In our case, the plaintiff offered the decree, not merely to shew 
the res ipsa, but as an adjudication which he insisted was to bind 
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us. Surely the difference between this case, and the case in 


Cowper, must be apparent ! 

In England the question is of very little practical importance, 
because there, the decree usually recites the substance of the bill, 
the answer, the pleadings and depositions, upon which the de- 
cree was founded. When it does this, it becomes more a ques- 
tion of form than otherwise, whether any other proceedings shall 
be introduced. Gresley’s £q. Evidence, 110 note H. % Comyn’s 
Digest, title Testmoigne, C.1. 

But in our State, the decree merely states the finding of the 
jury; and the proceedings upon which it was founded, ought to 
appear. Some of the authorities which the plaintiff invokes, say 
that the defendant might have introduced the whole record, and 
this Court will scarcely send this case back upon a point of eti- 
quette. It becomes then a mere question of form, for the plain- 
tift’s authorities concede that we had the right to do it. What 
difference does it make by whom it was put in? Would not the 
result be the same! See the case cited by my adversaries in 10 
Pickering, 1, and note that that was an action between the same 
parties, as plaintiff and defendant. 

3d. When the plaintiff’s counsel were compelled, by the de- 
cision of the Circuit Judge, to introduce the whole record, they 
insisted that they were introduced merely to show that the pro- 
ceedings in said case were regular, and the decree regularly ob- 
tained ; and that they were proof of nothing contained in them ; 
but this the Court negatived, and the plaintiff’s counsel excepted, 
and now take as their third exception, “that the Judge decided, 
that the answer of a defendant in Equity can be read in evidence 
touching its subject matter, against his co-defendant, in a suit at 
Law afterwards brought by said co-defendantagainst him.” The 
presiding Judge protests that his decision is not open to such an 
inference, and I am sure that it is not. 

We must remember, that the plaintiff had brought an action of 
assumpsit against us, assuming that he had paid money for us, 
which, ex equo et bono, we were bound to refund. To prove this, 
he introduced a decree obtained against both him and ourselves 
by a third person, which decree he had paid.. The Judge held 
that the answers of all the parties in the former suit were not 
merely pleadings, but evidence in that former cause, and as it was 
proved that no other evidence had been given in that cause, the 
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answers, of course, must have been alone the proof upon which 
the decree proceeded, and therefore must be considered as evi- 
dence in this cause, because the former decree was but the basis 
of this claim ; and it was necessary for the present jury, therefore, 
to ascertain from the facts of the former cause whether there was 
any justice in this claim. To say that by the decision of the 
Judge, the answer of Adam Cope was now used as evidence for 
him, puts the matter in a plausible view, but tke plaintiff’s coun- 
sel surely forget that the same decision which allowed Adam 
Cope’s answer to be read in this cause, also allowed Henry 
Haupt’s own answer to be read ; and we might as well complain 
of the decision, that it allowed the plaintiff’s own answer to be in- 
troduced and read by him in support of this cause. The decis- 
ion is not liable to either objection. The former decree was bas- 
ed entirely upon all these answers ; and as the plaintiff claimed to 
make us liable for money paid under that decree, it was certain- 
ly proper that the evidence upon which that decree had been ob- 
tained, should be shown. 

But if I was right in saying that the decree alone was not com- 
petent evidence, without the antecedent proceeding, that settles 
the question we are now discussing; for no such limitation can be 
found in the +ooks, that the papers which a plaintiff puts in evi- 
dence, can be used by him merely to show that such papers exist, 
but his adversary cannot read or comment upon them, The sci- 
ence of law is too far advanced to maintain successfully such @ 
position, and I will not labor it further. 

4th. The remaining exception, is, because the Judge below 
charged the Jury that the fact that this decree was rendered, and 
the money therein specified paid in full by the plaintiff, would not 
furnish prima facie evidence of a right in him to contribution from 
Adam Cope, “ ifthe Jury should believe, from the facts disclosed in 
the record, that the joint decree against both,was for a waste commit- 
ted by the plaintiff, or his wife.” 

By a careful examination of the facts in this case, it will clearly 
appear that the direction of the Judge was correct. 

The original decree of Bell vs. Cope § Haupt, was obtained 
upon a bill brought by the guardian of two of the grand-children 
of Cliistian Gugle, which bill charged Henry Haupt with hav- 
ing improperly used his information and position, as the legal re- 
presentative of Christian Gugle’s estate, and unfairly purchasing. 
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from the guardian of those minor grand-children (the children of 
Jolin M. Gugle, the eldest son,) of Christian Gugle, a portion of 
said estate, which he then had in his possession. The primary 
object of the bill was direc.ed against Henry Haupt, and sought 
to enjoin him from proceeding with his suit, upon the bond given 
to him by the guardian of the minor grand-children, tomake him 
legal titles, and to cancel said bond. Incidentally to this, the 
guardian of these minors prayed an account of the estate of 
Christian Gugle from said Henry Haupt, and from Mrs. Haupt, 
his wife, and from Adam Cope—the said Adam Cope and Mrs. 
Haupt having been, originally, the administrators of Christian 
Gugle’s estate. 

Henry [Haupt answered, admitting the purchase, but denying 
its unfairness, and also denying that he had intermeddled with 
such estate, until he purchased it from the heirs, affirming that his 
wife and Adam Cope had alone managed it. 

Adam Cope answered, that he had administered solely for the 
benefit of his neice, (now Mrs. Haupt,) that all the money he had 
received, he had paid over to her, and that he had personally re- 
ceived no benefit from the estate, in commission or in any other 
way. 

Mrs. Haupt answered, admitting that she had administered, 
confessing that both before and after her marriage with Henry 
Haupt, she had received the rents and profits of Christian Gugle’s 
estate, and the proceeds of the negro sold; and affirming that 
Adam Cope had acted altogether for her benefit, and without 
emolument, commissions or benefit to himself. 

Both Mr. and Mrs. Haupt declared that they had spent large 
sums for the maintenance of the three minor children of Christian 
Gugle, but as it was not pretended that any of these sums were 
spent for the benefit of the two minor grand-children of Christian 
Gugle, or of their father, John M. Gugle, (who was the eldest and 
the adult son of Christian Gugle, at the time of the death of Chris- 
tian,) it is very clear that this expenditure was no answer to the 
claim of the minor grand-children. 

Now, if we apply the principles of law to these facts, we will 
see why both Henry Haupt and Adam Cope were made liable 
to the complainant grand-children by the decree of the Jury. 

Henry Haupt was made liable, Ist. Because of his own acts. 
He had made what the Jury considered an unfair purchase, and 





HAWKINSVILLE, MAY TERM, 1848. 553 


Haupt vs. Mills and Harmon. 








had thus obtained a portion of Christian Gugle’s estate, without 
iegal authority, and by these means became an executor de son 
tort. The very decree of the Jury declares, that the complainant 
should recover one-fifth of the property belonging to the estate of 
Christian Gugle, now in the possession of Henry Haupt. But 
again—he had become the administrator of Christian Gugle’s es- 
tate, by his intermarriage with the administratrix, and widow of 
Christian Gugle. 2 Williams on Executors, 697. Our statute of 
1828, (Prince, 252,) which changed the Common Law in this 
respect, could not retroact to 1816, when this intermarriage took 
place. That this was the view Henry Haupt himself took of the 
matter, will appear by looking to exhibit B, of complainant’s bill, 
wherein Haupt applies to the Court of Ordinary for leave to sell 
a negro man slave belonging to Christian Gugle’s estate, and 
styles himself administrator. 

But 2ndly. He was made liable for the acts of his wife, who 
was administratrix. Our forefathers may have labored under a 
melancholy perversion of judgment, in making thehusb and liable 
for the acts of his wife, both before and after their marriage—the 
latter, under the presumption of coercion! But such is, neverthe- 
less, the law. 

Henry Haupt was liable for the acts of Mrs. Haupt, while she 
was widow and administratrix of Christian Gugle. 2 Wiiliams 
on Executors, 1305. And for her waste, after his intermarriage 
with her. Jbid, 1305. 

Adam Cope was made liable, not because of any actual waste 
by him, (for the answer denied this, and there was no evidence 
at all, except the answers,) but because he had allowed Mrs, 
Haupt tomisapply the assets. He had received a portion of the as- 
sets, and paid it over to her, and therefore, he was made liable to 
the complainants. 2 Williams on Executors, 1293, 4, and note. 
Sadler vs. Hobbs, 2 Brown’s Chancery Cases, 95, 96, and notes to 
American Ed. of 1844. Langford vs. Gascoyne, 11 Vesey, 11. 

Haupt, therefore, being liable, both for his own acts and the 
acts of his wife, and Cope having been made liable only because 
he had suffered them to waste the estate; and the record disclo- 
sing this state of facts, it would be sheer injustice to make the de. 
cree against both, even prima facie evidence of a right of contri- 
bution in favor ot Henry Haupt against Adam Cope. The par- 
ties do not stand in equali jure. Peck vs. Ellis, 2 John. Ch. R. 
VOL. IV. 70 
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137. The case of Dent vs. King, et al. 1 Kelly, 200, is not at all 
inconsistent with this decision. Indeed, the two decisions were 
made by the same Judge. Undoubtedly, where a judgment or 
decree has been obtained by one against two others, and the rec- 
ord shows no fact that would negative the right to contribution ; 
the judgment would be prima facie evidence of a right to contri- 
bution, because, to use the language of one of your Honors, “ the 
record proves this;” but suppose the record proves just the re- 
verse, would not the principle cease with the reason of it? Sup- 
pose a note had been signed by A as principal, and B as securi- 
ty, payable to C, who brought a suit against both, and recovered 
judgment against both; and A, the principal, having paid the 
whole demand, should bring the action against B, his security, 
for contribution, and should introduce the joint judgment as evi- 
dence! Would the record of that joint judgment be prima facie 
evidence in favor of the right of A to recover against B, or would 
it not be the highest and most conclusive evidence against A? 
It is vain to say, that a similar state of facts was not shewn in our 
case. We affirm that it wasshewn by the very record introduced 
by plaintiff; but suppose it was not, that was the error of the 
Jury, not of the Court; and to the verdict of the Jury no excep- 
tion has been taken. The charge of the Court was, “that such 
decree was not even prima facie evidence of a right in Haupt 
to contribution from Cope, ¢f the Jury should believe, from the facts 
disclosed in the record, thatthe joint decree against both was for a 
waste committed, either by Henry Haupt, or his wife.’ There was 
no error in this direction. 

If his Honor, Judge Fleming, committed any error at all, it was 
in refusing to charge the Jury, at my request, that if the plaintiff 
had made out a joint waste of this estate, by both plaintiff and 
defendant, that this was a tort, and therefore an action for con- 
tribution would not lie, that right being confined by law to judg- 
ments ex contractu, not to torts. 15 Massachusetts Rep. 51. 1 
Pickering,65. 8 Term Rep. 186. 2 John. Ch. Rep.131 .1 Kel- 
ly’s Rep. 149, 150. Ibid, 203. 

The case of Lingard vs. Broomley, 1 Vesey and Beame, 113, 
cited against us, is an isolated case, and carries the doctrine further 
than any other adjudication ; but it may be distinguishable from 
this, that there it was nothing but the nonperformance of a civil 
obligation, here there was actual waste by one party ; no advan- 
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tage accrued to the plaintiff there, in the joint act; here a posi- 
tive advantage accrued to the party who wasted the estate. The 
distinction is very manifest—and if it is not, that decision of the 
Master of the Rolls cannot beat down all authority. 

I shall not labor to prove that the actual waste and mis-appro- 
priation of trust funds is a tort—that scarcely requires an argu- 
ment—and if it is, no contribution can be had from us; and for 
this reason alone, we are entitled to be discharged by the Court, 
“ with ourreasonable costs and charges, in this behalf, most wrong- 
fully sustained.” 


By the Court—Lumrxw, J. delivering the opinion. 


An action of assumpsit was brought by Henry Haupt, against 
Adam Cope, in the Superior Court of Chatham County, for con- 
tribution, to require of the defendant to pay to the plaintiff one 
half of the amount of a decree which had been rendered against 
the said Adam Cope and Henry Haupt, in said Court, and which 
had been paid in full by Haupt. Pending the suit, Adam Cope 
died, and his administrators, Charles F. Mills and Abraham Har- 
mon, were made parties by scire facias, to said suit. On the tri- 
al of the cause, plaintiff’s counsel offered in evidence the execu- 
tion which had been issued against the said Adam Cope and 
Henry Haupt, founded upon the original decree obtained against 
them jointly, it being admitted by defendant’s attorney that, the 
debt had been satisfied by Haupt. The defendant’s counsel ob- 
jected to the introduction of the execution alone, with the proof 
of payment. His Honor, Judge Fleming, excluded the testi- 
mony. The decree upon which the execution issued, was then 
tendered, and upon being objected to, the Court ruled that the 
entire record of the cause must be introduced, which was done, 
including the bill, answers exhibited, &c. in the original pro- 
ceeding in Chancery. From this document, it appeared that one 
Christian Gugle died in 1814, seized of a considerable real and per- 
sonal estate; and leaving a widow and several children, as his next 
of kin and heirs at law. Adam Cope and Frances Gugle, the 
widow, administered upon the estate. It is admitted, in the an- 
swer of Mrs. Haupt, formerly Frances Gugle, that Adam Cope, 
her uncle, had acted altogether for her benefit, and without emol- 
ument to himself—not even retaining any portion of the commis- 
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sion for his trouble. Frances Gugle intermarried with Henry 
Haupt, who thus, under the law as it then stood, (1816,) became 
associated with herin the administration. A bill was filed, and 2 
decree rendered in favor of the heirs at law, or a portion of them, 
of Christian Gugle, against Adam Cope, Henry Haupt and 
Frances Haupt, to recover their distributive share of the estate 
of Christian Gugle. And it is upon this proceeding that the ae- 
tion for contribution is brought. The record was offered by plain- 
tiff’s counsel, with the reservation, that it was intended merely 
to show that the decree was regularly obtained. But the defen- 
dant’s counsel objecting to this limitation or reservation upon the 
record, the Judge decided that the record might be used general- 
ly, for all purposes material to the issue; and that the separate 
answer of Adam Cope, to the bill filed against Henry Haupt and 
wife and himself, could now be used in evidence, touching the 
matters therein contained in the present action, inasmuch as it 
went to show the facts upon which the decree was rendered. It 
was in proof that the statements in this answer were uncontra- 
dicted on the former trial. 

In submitting the case, the Court charged the Jury that the re- 
cord before them was the highest evidence of the indebtedness of 
the defendants to the complainants, but that it was not even prima 
facie proof of the liability of Adam Cope for contribution, if 
they should believe, from the facts disclosed, that the joint decree 
against both, was for a waste committed either by Henry Haupt 
or his wife. The Jury returned a verdict for the defendant. 

To these several decisions on the questions arising on the ad- 
missibility of the testimony, and the charge of the Judge to the 
Jury, the plaintiff by his counsel excepted. 

[1.] Did the Court below err in requiring the plaintiff to intro- 
duce the entire record of the previous proceeding against the de- 
fendant and himself; or in holding that the answer of Adam Cope 
to the bill in Chancery, might be read in order to ascertain from 
the facts of the former cause, whether or not there was any jus- 
tice in this claim for contribution; or lastly, in instructing the 
Jury, that the proof did not amount to a prima facie right of re- 
covery, provided they were satisfied that the decree rendered in 
the former cause, was on account of the waste of the estate of 
Christian Gugle, either by Henry Haupt himself, or his wife? 

We have examined the record carefully, and find no cause for 
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remanding this case. The judgment below might properly be 
sustained for the reasons assigned in the argument, and upon the 
authorities there cited. We believe it can be maintained on an- 
other ground. It is clear that co-trespassers and other joint 
wrong-doers, are not entitled to contribution, where one pays the 
whole of a judgment recovered against them. Campbell vs. 
Phelps, 1 Pick. R.65. Vose vs. Grant, 15 Mass. 505. Thweatt . 
vs. Jones, 1 Rand. 328. Dupuy vs. Johnson, 1 Bibb, 562. Wil- 
JSerd vs. Grant, Kirhy,116. Peck vs. Ellis, 2 Johns. Ch. R. 131. 
It is equally well settled, that executors and administrators are 
not liable for waste committed by each other, unless they were 
knowing or assenting at the time to such devastavit or misappli- 
cation of the assets; and that merely permitting a co-representa- 
tive to possess the assets, without going further and concurring in 
the application of them, does not render him answerable—each 
being answerable only for his own acts, and what he receives and 
applies, unless he joins in the direction and abuse of the trust fund 
or property. Hargthrope vs. Milfuth, Croke Eliz. 318. Toller, 
472. Bacon’s Abr. Executor, &c. D. 2 Godolphin, 134. Dou- 
glass vs. Satterlee, 11 Johns. 21. Peter vs. Bunly, 10 Peters, 532. 
2 Williams on Ex’rs, 1118, et seq. 

The decree and the execution in this case, therefore, did not 
necessarily raise a presumptive right of recovery against the de- 
fendant. Where the judgment which has been paid off, was found- 
ed upon contract, as was the case of Dent vs. King, 1 Kelly, 200. 
There its payment establishes a prima facie claim for contribution. 
In the absence of such proof, it is not, we think, exacting too 
much, to impose on the plaintiff the burden of producing the en- 
tirerecord. Haupt complains, that he has paid money for Cope, 
which, ex equo et bono, Cope was bound to refund. Let him make 
good his averment by the production of the record. 

And while we recognize the rule in Equity, that the answer of 
one defendant cannot be used against his co-defendant, unless 
there be some privity established between them ; still, when it is 
recollected that the previous decree against Cope and Haupt, 
was based alone upon the answers of the defendants to the then 
bill; and that that recovery is made the sole foundation of the 
present action, we see no well-grounded exception to the order of 
the presiding Judge, allowing Cope’s answer to be read, as wellas 
the answer of Haupt, the plaintiff. There is, so far as we can 
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set up, is founded in justice. 

But admit that the Court was at fault upon all of these points, 
still we should be disinclined to disturb the verdict. In an ac- 
tion of assumpsit for money paid, the equity of the transactions 
between the parties, will always be taken into consideration. 
Conlon vs. Greene, 2 Caines, 154. Would it be conscientious to 
make Adam Cope answerable to Henry Haupt, either for Haupt’s 
own delinquencies or the defalcations of his wife, when Cope him- 
self, as the evidence shows, had no participation in the negligence or 
fraud? We think not, and must, therefore, as we do, affirm the 
judgment of the Circuit Court. 





No. 59.—Cuartes H. Rice, receiver of the assets of the Bank 
of Macon, and others, plaintiffs in error, vs. Eowarp Carey, 
Assignee of the Bank of Columbus, defendant. 


[1.] The dismissal of the Writ of Error in the Supreme Court in this State, un- 
der the provision of the Constitution, operates as an affirmance of the judg- 
ment of the Court below. 

[2.] Where a decree in Equity has been before the Supreme Court on a Writ 
of Error, and the judgment of the Court below affirmed, a Bill of Review will 
not lie to reverse such decree fur Error, apparent on the face thereof. 

[3.] Where a plea was filed, (not being a plea in bar, of a former recovery,) it 
was held not necessary to set out the entire record of the judgment of the Su- 
preme Court, dismissing the Writ of Error in that Court: but only so much of 
the leading facts as were relied on by defendants as a bar to the complainant’s 
bill, in adistinct and issuable manner. 


Bill of Review, in Twiggs Superior Court—Demurrer to plea 
of defendant. Decided by Judge Scarsoroven, April Term, 
1848. 
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A Bill in Equity was filed in Twiggs Superior Court, by the 
plaintiff in error, against the Bank of Columbus, and others. 

At the April Term, 1545, of the Court below, a decree was ren- 
dered in favor of the plaintiff in error, Rice, who was the com- 
plainant in the bill. 

Edward Carey, Assignee of the Bank of Columbus, the said 
Bank of Columbus being one of the defendants to said bill and 
decree, filed a bill of review, for the purpose of reviewing, re- 
versing, and setting aside said decree. Atthe April Term, 1846, 
of the Court below, the plaintiff in error, who was defendant in 
the bill of the review, filed a general demurrer thereto, which 
after argument heard, the Court below overruled the demurrer, 
and rendered adecree in favor of the complainants in said bill,defend- 
antsin errorhere. To which decree of the Court below, upon said 
bill of review the Supreme Court, to be revised and corrected by 
that Court, exceptions and writ of error, carried the said decision 
up before and demurrer, the plaintiff in errorexcepted. Andupon 
bill ofat its June Termat,Hawkinsville, 1847. The security on the 
appeal, Leroy Napier, not having been made a party to the writ 
of error, a motion was made in the Supreme Court, to dismiss 
the writ of error on that ground; which motion prevailed, and 
thereupon judgment of affirmance was pronounced by the Su- 
preme Court. 

Afterwards, in the Court below, the plaintiffs in error filed a 
bill of review upon the former bill of review, and the aforesaid 
decree rendered thereon, alleging error in said decree. At the 
April Term, 1848, of the Court below, His Honor, Judge Scar- 
borough, presiding, a plea was filed by the defendants to the said 
second bill of review, alleging that the defendant filed and exhib- 
ited in the Superior Court of Twiggs county, returnable to the 
October Term, 1846, of said Court, a bill of review, to review 
and reverse a decree, which had, before that time, been made and 
enrolled on a bill filed by complainant against the defendant, and 
those who are his co-complainants in the present hill. That at 
the April Term, 1847, of said Superior Court, on a hearing of 
said bill of review of this defendant, the said decree mentioned 
and set forth in this present bill of complaint, which is now sought 
to be reviewed and reversed, was then and there, by said Court, 
made, entered, and enrolled, and now remains in said Court, un- 
reviewed, unrevoked, unreversed, and in full force ; and that af- 
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ter the said decree, mentioued as aforesaid in complainant’s bill, 
was made and enrolled, the complainant sued out and prosecuted 
in the Supreme Court of the State of Georgia, a writ of error, to 
review and correct the errors in said decree, returnable to the 
June Term, 1847, of said Supreme Court, at Hawkinsville, and 
that at the said Term of said Supreme Court, and by the order, 
decree, and judgment thereof, the said writ of error was then and 
there dismissed, and the said decree in said complainant’s said 
bill of complaint set forth, and now sought to be reviewed and 
reversed, was then, and thereby virtually affirmed by said dis- 
missal, which said judgment of dismissal is now of file and of 
record in said Court, unrevoked, and in full force and effect, all 
which matters and things the defendant avers to be true, and 
pleads the same in bar to the whole of said bill, and humbly de- 
mands the judgment of this Honorable Court, whether he ought 
to make any fuither or other answer to said bill, &c.” 

The counsel for the plaintiff demurred to this plea, upon the 
following grounds : 

ist. Because the said judgment, decree, or order of said Su- 
preme Court, in said pretended plea mentioned, is not set forth 
in said plea, nor any part thereof, nor is the record of said cause, 
in the said Supreme Court, nor any part thereof, set forth in 
said plea, nor attached thereto; nor is the bill of review, nor the 
demurrer thereto, in said plea, referred to as having been carried 
to the Supreme Court, nor the judgment of said Court in Twiggs, 
nor said demurrer carried to said Supreme Court, mentioned or 
referred to in said plea, nor either, or any of them, nor any part 
thereof, set forth or attached to said plea, northe original bill, answer, 
or decree on which defendant’s said bill of review was founded and 
mentioned in said plea, nor any of them, nor any part thereof 
set forth or attached to said plea. 

2d. And for further ground of demurrer, and of objection to 
said plea in bar, complainants say, that if there were ever any 
such judgment, order, or decree of the said Supreme Court, as 
mentioned in said plea, the same does not, by said plea, appear 
to have been rendered or founded on the merits of said cause; 
but on the contrary, it appears from said plea, that said cause 
wus dismissed without trial upon the merits, by said Supreme 


Court. 
3d. And further, that it does not appear by said plea, on what 
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ground said decree, or judgment, or dismissal in said Supreme 
Court, was made or founded. 

Whereupon, and for other grounds, &c.— 

The Court below, after argument, overruled said demurrer, al- 
lowed the plea, and dismissed the bill. 

To which decision the counsel for the plaintiff in error ex- 


cepted. 
8. T. Bamsey & McDonatp, for plaintiff in error. 
Por & Nisset, for defendant. 
Argument of 8. T. Battery, for plaintiff in error— 


That the plea was defective for not setting forth so much of 
the record of the causes and decrees pleaded, as to certify the 
Court of their identity, and that said former recovery was final 
without looking out of the plea, is sustained by all the books of 
practice. Mitford, 237, 238, 245. Cooper, 271. Beames, 208, 
209,210. Svory Pl. Sec. 791. 2 Daniel, 755. 

That the Court erred in sustaining the plea of defendant in er- 
ror, on the ground that the dismissal of the writ of error in the 
cause referred to in this Court, operated as an affirmance by this 
Court of the decision of the Court below, and thereby made it a 
final and conclusive decision, which cannot be reviewed by said 
Circuit Court, is most manifest upon several grounds. 

1st. Because the Constitution confines its direction to cases that 
are not prosecuted after being inthe Supreme Court. In such 
cases, the “judgment below is to stand affirmed”—not cases that 
were never properly in Court, and for such reason could not be 
there prosecuted. 

2d. Because the action of the Supreme Court in dismissing a 
cause, gives, by the organic law, no greater validity to the judg- 
ment below, than it would have had in case it had never been car- 
ried to the Supreme Court; in either case the judgment would stand 
unreversed by the Supreme Court afterwards, because the time 
would have passed for suing out a writ of error directly on the 
same decree or judgment. 

3d. Because, even if the dismissal operated as an affirmance 
of the decree below, so as to make it the decree of the Supreme 

VOL. IV. 71 
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Court, it not being a final decree would be no bar to a new suit 
on a bill of review, to reverse such decree thas affirmed. 

The first inquiry is, what was the judgment or decree by the 
Court below, and which the plea‘set up as a bar to our bill of 
review, and which said plea avers, was affirmed by this Court? Was 
it a final decree, settling the rights of the parties absolutely and 
forever in the causes below? If not, it is no bar, no matter how 
often affirmed. 

The prayer of the bill of review, first filed by defendant in 
error, and to which we demurred, was the usual prayer, that “the 
defendants may, on their corporal oaths, full, true, and perfect 
answers make to all and singular, the charges in said bill, and that 
said decree—our original decree—may be reviewed, reversed, and 
set aside, and for other and further relief as to your Honor shall 





seem meet.” 

To this bill we demurred, and on that demurrer is founded the 
decree which defendant in error pleaded in bar to our bill of re- 
view, and which decree also our bill of review seeks to reverse, so 
that in fact, defendant’s plea and our bill are founded on one and 
the same decree. We pray to reverse it, and they reply ves adju- 
dicata. Letit be kept in mind that it is this decree of the Court 
below, that they plead as a bar, or rather intended to plead in 
bar; thatthe judgment of this Court, dismissing our writ of error 
from that judgment, decided only one thing, viz: that we were 
not properly in this Court, and the only use they make, or seek 
to make of said judgment of dismissal, is to make the decree of 
the Court below like the Chaldean law, “that altereth not.” 

The decision on the demurrer decides three things : 

Ist. That the demurrer be overruled. 

2d. That the original decree sought to be reviewed and reversed, 
should be set aside upon two grounds, first, want of jurisdiction, 
second, because it allowed the other defendants to pay in Macon 
Bank bills. 

3d. That the bill of review be retained. 

I respectfully suggest that such a decree would excite no little 
_ astonishment in Westminster Hall, when pleaded in bar to another 
suit, for two reasons, the decree would appear there without pre- 
cedent, and the plea an anomaly. They would be apt to say the 
practice there on overruling a demurrer,would be to order an answer 
and give the defendant a hearing, before deciding upon themerits of 
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the cause, and that a plea setting up as a bara decree which does 
not pretend to finally adjudicate and settle the litigation between 
the parties, would be, with them, a questionable novelty. But 
how much more would surprise be increased by such a decree, if, 
as with us, the fundamental law of England required the merits 
of every equity cause to be tried by a Jury. 

The books are full of the doctrine that a nonsuit, or verdict at 
Common Law, isno bar to another action, unless it was had upon 
trial of the merits of the cause: Coke Litt. 500, and notes. 1 
Pick. R. 371. 8 Ib.118. 

“To hold,” says Mr. Justice Burroughs, “that a former re- 
covery isa bar to a future action, where it appears that the mer- 
its of the case were not tried nor decided in the former action, 
would be contrary to justice and common sense.” Godson vs. 
Smith, 4 Eng. Com. L. R. 413. 

On arguing a demurrer to a billof review, nothing can be read 
but what appears upon the face of the decree ; but after the de- 
murrer is overruled, the plaintiffs are at liberty to read bill, or 
answer, or any other evidence, as at a re-hearing, the cause being 
now equally open. Cotterall vs. Purchase, 1 Atk. R. 290. 

But if the demurrer is allowed, there is an end of the suit. 
No new bill can then be brought. 2 Smith Pr. 63. 

A final decree is one that finally adjudicates upon all the mer- 
its ot the controversy. Story Pl. 325, 408. 

A decree or order, dismissing a bill for the same matter, may 
be pleaded in bar to a new bill, if dismissed upon hearing. But 
is a bar only where the Court decided that the plaintiff had no 
title to the relief sought by his bill. Therefore, dismissal for want 
of prosecution, is no bar, and a decree cannot be pleaded in bar 
to a new bill, unless it is conclusive of the rights of the plaintiffs 
or those under whom they claim. Mitford, 300, 338. Story, 609, 
791. 

It is not sufficient to plead that by a dismissal the Court im- 
pliedly decided that there was no title to relief. Defendant must 
show it was res judicata—an absolute determination in the Court, 
that plaintiff had no title, or it is no bar. Braudlyn vs. Ord,1 
Atk. R. 571. Cann vs. Cann, 1 P. Wms. 723. 

A decree determining the rights of the parties, and signed and 
enrolled, may be pleaded in bar to a new bill for the same cause, 
for a decree enrolled can be altered only by bill of review. But 
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the decree must, in its nature, be final, or it will be no bar. Mt 
ford, 237, 298. 

If it appear the former cause did not go off upon trial of its 
merits, itis no bar. Hughes vs. Blake, 1 Mason R.519. 

A decree signed and enrolled, can only be impeached by bill of 
review. Mitford, 237, 298. 

Bill of review may be brought to reverse a decree of reversal 
on former bill of review. Story, 332, 418. 

After affirmance of a decree in Parliament on the merits, all 
the books of practice sav that it is doubtful if a bill of review for 
error apparent to reverse such a decree will lie. But no book, 
nor any judge in England, has ever said that it cannot be done ; 
that is, as to a final judgment, or decree, for such judgments and 
decrees alone, I believe, can be taken to the Court in the last re- 
sort in England; in some of the American States, the organic 
law provides for carrying up the judgments, decrees, and decis- 
ions of inferior tribunals, made in a cause, but which do not fi- 
nally settle the rights of the parties—such, the Court is aware, 
is the law organizing this Court. The law organizing the Court 
of Appeals in South Carolina, and the Court of Errors in New 
York, has the same provision, and the Courts in both those States 
have decided that a judgment or decree that did not finally and 
absolutely decide and end the cause, is no bar, although affirmed 
by the Court in the last resort, and cannot be so pleaded. 
Travis vs. Waters, 1 J. Ch. R.88. Price vs. Nisbet, 1 Hill, Ch. 
R. 458. 

The case of Price vs. Nisbet, is very much like the case at bar. 
Nisbet had been decreed to deliver up the land in controversy, 
but an inquiry had to be taken as to the rents and profits; from 
this decree he appealed to the Court of Appeals, where his case 
was stricken from the docket because he had failed to give notice 
required by law. The case went back to the Circuit Court, and 
on another hearing there, and decree, the defendant again ap- 
pealed, and the Cuurt of Appeals held that he was not estopped 
by the former decree and affirmance, because it was not final. 
The Court say: “If the decree of the Court of Appeals does 
not end the controversy, and still leaves something to be done to 
enable the Court to pronounce a judgment, it will be excusable 
on au appeal from such final judgment.” 1 Hill, Ch. 458. 

“For the appeal from the final decree opeas for consideration 
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all prior, or interlocutory orders, or decrees any way connected 
with the merits of the final decree.” Ib. 456, 457. 

Now will any one say that the decree on the demurrer, and 
which is pleaded here in baras having been affirmed, ends the con- 
troversy, and leaves nothing farther to be done? Does it not 
leave more to be done? Does it not leave “ confusion worse con- 
founded ?”’ First, it orders the demurrer to be overruled. Here 
the usual rules of law directed the Court to stop; having refused 
to grant the prayer of the defendant, he should have waited for 
the action of the complainant in forwarding his case to a hearing. 
But no! The Court, in hot haste takes, the cause out of the So- 
licitor’s management, and proceeds to rendera final decree upon 
the bill at the appearance term, by decreeing that the decree 
sought to be “ reviewed,” should beset aside. This was more than 
the complainant asked. He prayed that such decree should be 
reversed, after being “ reviewed.” He was willing the defendant 
should have a hearing—a triai according to the forms of law—but 
the Court, adopting the mode of doing things at Warsaw, decided 
this unnecessary delay, and so puts the trial after the conviction ! 
But, as if suddenly lookingover a precipice, the Court below stops 
short, and says: “ The bill of review is retained.” And from 
that day to this, neither the Court below, nor the complainant 
in that bill, but defendant here, has moved a step in that cause ; 
they have neither moved to dismiss or try that hill thus “ retained.” 

But this Court, I trust, will hold that there was something more 
to be done in that cause, as well as in the original cause by it 
sought to be reviewed. That the “ controversy” was very far 
from being ended by the decree on the demurrer, that the end 
was, if any thing, farther in the distance—and therefore by no 
means a final decree. 

If, then, this is not a final decree upon the merits, (and if it had 
been, there must have been a verdict of a Jury,) then, clearly, it 
was within the control of the Court below, on review. Let it be 
kept in mind, that we have not predicated our writ of error on 
the decree upon the demurrer, but on a new bill of review to 
review and reverse that decree, which, if it was not final, is clear- 
ly in the power of the Court to do. There are no authorities 
to the contrary, and this is the proper course where the decree is 
enrolled. If we had brought another writ of error on the same 
decree, the statutory limit of four days would have barred us. And 
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if we are asked, why not wait till the final decree upon the whole 





controversy, and carry up the whole case?) We answer, first, that 
the Statute gives us the right to take up any interlocutory de- 
cree: second, that the decree isso unusualand unprecedented, that if 


it is to stand, it would greatly embarrass, and prejudice our rights 
on a final hearing. Third, if we are right, and should be so ad- 
judged, it will save vast labor, expense, and litigation, which itis 


the duty of counsel as well as Courts to regard. 
C. J. McDonatp, for plaintiff in error. 


Upon a plea of a decree determining the rights of the parties, 
so much of the former bill and answer must be set forth, as is 
necessary to show that the same point wasthenin issue. Har- 
rison’s Chancery, 223. Story’s Equity Plead. 610, Sect. 791. 1 
Smith's Chan. Prac. 222, 223. 

It is not sufficient to allege that the former bill or decree was 
for the same matter, but it must be set forth to enable the Court 
to judge if it be for the same. The defendant’s plea in this case 
sets forth, that by the order, decree and judgment of the Supreme 
Court, dismissing a writ of error brought by complainant, the 
present complainants in error are barred, and the defendant sets 
not forth in his plea, either bill, demurrer, writ of ervor, or judg- 
ment of the Supreme Court, so as to enable the Court to decide 
whether it be for the same ; but the whole matter rests upon a 
simple averment in the plea. 

There was no hearing of the cause before the Supreme Court. 
It was not decided by the Supreme Court on the merits, nor was 
there any order that the dismissal of the writ of error should 
amount to the solemn affirmance of the judgment of the Court 
below by the Supreme Court. Such being the case, the dismis- 
sion of the writ of error does not present a bar to the complain- 
ant’s bill of review, any more than if no writ of error had been 
brought, for the order of dismission is a bar only when the Court 
determines that the plaintiff had no right to the relief sought by 
the bill. Harrison’s Chan. 223. 1 Smith’s Ch. P. 222. Story’s 
Story’s Equity Plead. 611, Sect.793. But in this case the plain- 
tiff does not plead the dismission of the former bill, but the dis- 
mission of the writ of error by the Supreme Court, and claims thas 
that dismission isa virtual afirmance of the judgment of the Court 
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below, and that complainants are therefore barred by the judgment 
of the Supreme Court. The plea is not direct, but argumentative, 
and therefore, inadmissible. Willis’ Plead. 495. Law Lib. 25, 
P. 222. The plea is not that the Supreme Conrt affirmed the 
judgment of the Court below, but that the Court dismissed the 
writ of error, which was a virtual affirmance of the decree of the 
Court below. The affirmance of the decree requires or implies 
action. Itis contended thatthe refusal to act isin itself an affirma- 
tive action, which is absurd. The refusal to act on the dismis- 
sing of the writ of error, upon the technical exception of the want 
of parties, is neither an affirmance nor a disaffirmance of the de- 
cree, but leaves the parties in the position they were, provided 
no writ of error had been sued out. Neither the Constitution, 
nor the Statute of organization of the Supreme Court, declares 
that the dismission of a writ of error on technical grounds, shall 
amount to an affirmance of the decision of the Court below. To 
prevent delay, or to prevent the Court from being made the in- 
strument of delay, was a great object with the founders of the 
Supreme Court. Hence, the Constitution provides, that if the 
plaintiff in error shall not be prepared to prosecute his case at the 
first term of the Court after error brought, unless prevented by 
some providential cause, it should be stricken from the docket, 
and the judgment below should stand affirmed. But this provis- 
ion is applied exclusively to cases of wilful delay in preparation 
for a hearing by the plaintiff in error. Again, the Statute of or- 
ganization of the Supreme Court declares that the Court shall 
cause to be certified to the Court below its decision, and award 
such order and direction in the premises as may be consistent 
with the law and justice of the case, which decision, so rendered 
and ordered, and direction so awardred, shall be respected and 
carried into full effect by the Court below. In this case the Su- 
preme Court did not strike the case fiom the docket for want of 
preparation to prosecute it by the plaintiff in error, nor was any de- 
cision made by the Supreme Court and certified, which could be 
or was to be carried into effect by the Court below. The Court 
dismissed the writ of error for want of parties. The case was, 
therefore, by such dismission, reduced to the same condition in 
which it stood before error brought, without a judgment of affirm- 
ance, either by the Court, the law, or the Constitution. There could 
be no bar, therefore, to the complainant's bill of review. 
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Again: If there was any action by the Supreme Court on the 
case before it, the action was on another bill, the bill of the op- 
posite party, and the present bill is not filed as an original bill to 
litigate the same matters which had been settled by that bill, but 
merely to obtain a reversal of the decree, or a rehearing on that 
bill; hence, it could present no bar. If so, any attempt to ob- 
tain a rehearing on a bill of review, might be met by a plea in 
bar, that the whole subject had been determined by the decree 





sought to be reviewed. 
If, upon a bill of review, a decree has been reversed, another 
bill of review may be brought on the decree of reversal. 2 Smith’s 


Ch. Pr. 50. 


Judge Lumpkin, having been a stockhoider in the Bank of Co- 
lumbus at the time this writ of error was sued out, gave no opin- 
ion, and did not preside in the cause. 


By the Court—Warner, J. delivering the opinion. 


It appears from the transcript of the record in this cause, that 
a bill was filed in the Superior Court of Twiggs county, against 
the Bank of Columbus and others, by Charles H. Rice, receiv- 
er of the assets of the Bank of Macon, and a decree had thereon 
upon the final hearing, which was duly enrolled. Afterwards, 
a bill of review was filed in that Court, by Edward Carey, as- 
signee of the Bank of Columbus, to reverse the decree for error 
apparent upon the face thereof. To this bill of review, a demur- 
rer was filed by the defendant, which was overruled by the Court, 
to which the defendant excepted, and prosecuted his writ of er- 
ror to the Supreme Court. At the June term of the Supreme 
Court at Hawkinsville, the plaintiff’s writ of error was dismissed 
for want of proper parties. 

Rice, the receiver of the assets of the Bank of Macon, then fil- 
ed his bill of review to reverse the decree made in the cause, on 
the hearing of the demurrer to the first bill of review, for error 
apparent on the face of that decree. To this last bill of review 
the defendant filed his plea, in which it is alleged, that after the 
decree was made by the Court overruling the demurrer to the 
first bill of review, the complainant, in the last bill of review, sued 
out and prosecuted his writ of error in the Supreme Court, to 
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review and correct the errors in said decree, returnable to the 
June term of said Supreme Court at Hawkinsville, in the year 
1847, and at the said term of the Supreme Court, by the order, 
decree and judgment thereof, the said writ of error was dismiss- 
ed, and the said decree in said complainant’s bill of complaint 
set forth, and now sought to be reviewed and reversed, was then 
and there virtually affirmed by said dismissal, which said judg- 
ment of dismissal, is now of file and of record in said Supreme 
Court, unrevoked, and in full force and effect; all of which mat- 
ters and things the defendant avers to be true, and pleads the 
same in bar to the whole of said bill of complaint. 

To this plea, the complainant demurred, which demurrer was 
overruled by the Court below ; whereupon, the complai- 
nant excepted, and now assigns the same for error in this Court. 

Three questions have been made on the argument of this cause 
for our consideration and judgment. First, as to the effect of the 
_ dismissal of a writ of error in the Supreme Court, under the pro- 
vision of the amended constitution. Second, whether a bill of 
review will lie in this State, to reverse a decree in Equity, for 
error apparent on the face thereof, after such decree has been af- 
firmed by the Supreme Court; and third, as to the sufficiency of 
the plea filed in this case. 

[1.] When a writ of error is sued out and prosecuted to the 
Supreme Court, it operates as a supersedeas to all further pro- 
ceedings in the Court below. The plaintiff in the judgment in 
the Court below, is delayed in the further prosecution of it, un- 
til the decision of the Supreme Court shall be had thereon. The 
framers of the Constitution intended to prevent all delay, after 
the first term of the Supreme Court, except for providential cause. 
The first section of the third article of the Constitution declares, 
« And the said Supreme Court shall, at each session in each dis- 
trict, dispose of and finally determine, each and every case on the 
docket of such Court, at the first term after such writ of error 
is brought ; and in case the plaintiff in error in any such case, 
shall not be prepared at such first term of such Court after error 
brought, to prosecute the same, unless precluded by some prov- 
idential cause from such prosecution, it shall be stricken from the 
docket, and the judgment of the Court below shall stand affirmed.” 
Prince’s Dig. 909. 

It was urged on the argument, that the writ of error was not 

VOL. Iv. 72 





570 SUPREME COURT OF GEORGIA. 


Rice vs. Carey. 








heard in the Supreme Court on its merits, but was dismissed on 
a technical ground, for want of proper parties. The answer to 
that argument, is to be found in the mandatory language of the 
Constitution. The plaintiff in error was not prepared, at the first 
term of the Court, after error brought, to prosecute the same for 
the want of the proper parties, and the want of proper parties 
was not a providential cause ; therefore, the writ of error was 
dismissed, and by operation of the organic law of the land, 
the judgment of the Court below stood affirmed, as effectually as 
if the cause had been heard on its merits, and a judgment of af- 
firmance solemnly pronounced by this Court. In Haines vs. the 
State of Georgia, 2 Kelly, 290, we had the same question presen- 
ted, and we ruled in that case, that the dismissal of the writ of 
error for irregularity, operated as an affirmance of the judgment 
below, under the peculiar provisions of our amended Constitu- 
tion, the leading feature of which, is to prevent delay in the pros- 
ecution of suits, by the organization of the Supreme Court, after 
the first term of the Court, after error brought, except for prov- 
idential cause. 

[2.] The decree of the Court below having been affirmed, the 
next question is, whether a bill of review will lie for error appa- 
rent on the face of the decree, when the decree has been before the 
highest appellate tribunal in the State, and an affirmance had 
thereon. A bill of review is in the nature of a writ of error, and 
its object is, to procure an examination and alteration, or rever- 
sal of a decree made upon a former bill, which decree has been 
signed and enrolled. Story on Pleading, 320, Section 403. In 
Mitford on Pleading, 69, the learned author says, “ A bill of re- 
view upon new matter discovered, has been permitted even af- 
ter an affirmance of the decree in Parliament; but it may be 
doubted, whether a bill of review upon error in the decree itself, 
can be brought after affirmance in Parliament.” Mr. Justice 
Story, after citing the foregoing passage from Mitford, gives as 
a reason for the rule, that the highest appellate Court has pro- 
nounced in effect, that it is not erroneous. Story on Pleading, 
325, Section 408. 

When we take into consideration the declared policy of our 
people, as manifested by their organic law to prevent delay in 
the administration of justice, we entertain no doubt in holding, 
that a bill of review will not lie for error apparent on the face of 
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a decree, when that decree has been before the Supreme Court 
on a writ oferror, and the judgment of the Court below has been 
affirmed. 

|3.] It is urged as an objection to the plea, that it does not set 
forth the entire record of the judgment of the Supreme Court. 
If this was a plea of a former recovery in bar of the complainant’s 
suit, the objection might be valid, and the authorities cited appli- 
cable, but it is not a plea of a former recovery in bar; the ob- 
ject of the plea is, to bring to the knowledge of the Court a Jead- 
ing fact, which does not appear on the face of the complainant’s 
bill. The leading fact brought to the knowledge of the Court by 
the plea is, that a writ of error was sued out from the judgment 
of the Court below on the demurrer, to the Supreme Court, and 
by that Court dismissed, which is distinctly made to appear on _ 
the face of the plea, in such manner, as to enable the complain- 
ant to take issue thereon, had he thought proper to have done so, 
The demurrer of the complainant to the defendant’s plea, admit- 
ted that there had been a writ of error prosecuted to the Su- 
preme Court from the decree made by the Court below, on the 
demurrer to the original bill of review, and that the same had 
been dismissed in that Court; and when the Court below ruled 
the dismissal of the case in the Supreme Court affirmed the judg- 
ment of the Court below, it did nothing more than obey the stern 
mandate of the Constitution, and did not err in dismissing the 
complainant’s bill. Let the judgment of the Court below be af- 
firmed. 





No. 60.—Cuartes H. Rice, Receiver of the Assets of the Bank 
of Macon, plaintiff in error, vs. Hartwett H. Tarver, The 
Bank or Co.umsus, and others, defendants in error. 


[1.] Equity causes are not embraced in that clause of the Constitution, which 
requires defendants in all civil cases, to be sued in the counties where they 
reside. 

[2.] According to the spirit and analogies of ourConstitution aud Laws, and the 
usage of Courts of Chancery, the inception of a proceeding in Equity must be 
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in some one county, where, on'account of the residence of a defendant, or on 





some other account, the Court has jurisdiction. 


[3.] Generally, all the parties to a joint obligation or bond, must be made par- 
ties to a suit founded on that obligation or bond. Where a surety to a joint 
and several obligation, is sued in Equity, his principal is a necessary party, to 
prevent circuity of action. 

[4.] Exception to the jurisdiction of the Court over the person of one defend- 
ant, is a right personal to that defendant, and cannot be taken by his co-de- 
fendants. A bill is filed in the county of Twiggs, by the Receiver of the Bank 
of Macon, to set aside for fraud, an assignment of a schedule of notes made 
by that Bank, to the Bank of Columbus, against H. H. Tarver, an indorser 
upon one of said notes, and against whom a suit at law was pending, in favor 
of the Columbus Bank in that county, said Tarver being resident in said coun- 
ty of Twiggs. Held, that the makers of other notes, emoraced it said sched- 
ule, resident in other counties, and against whom suits at law were pending in 
their own counties in favor of the Bank of Columbus, respectively, were prop- 
erly made parties to the cause in Equity in the county of Twiggs. 


In Equity, in Twiggs Superior Court, tried before Judge Scar- 
poroueH, April Term, 1848, 


This was a Bill in Equity, filed by the plaintiff in error against 
Hartwell H. Tarver and William M. Tarver, of the county of 
Twiggs, executors of Ruffin R. Tarver, deceased, John Martin 
of the county of Jones, Michael Watson, and Frederick D. Wim- 
berly, of the county of Houston, and the Bank of Columbus, lo- 
cated in the county of Muscogee. ' 

The bill charged a fraudulent transfer to the Bank of Colum- 
bus, by the Bank of Macon, of a large amount of its assets, when 
it had stopped payment, closed doors, and was insolvent, and with 
a view of giving to the Bank of Columbus, a fraudulent prefer- 
ence over other creditors of the said Bank of Macon, contrary to 
the laws of said State; that the assets so transferred, consisted of 
good notes on persons and their indorsers, of unquestionable sol- 
vency, to a considerable amount, more than sufficient to satisfy 
their said demand, of which the Bank of Columbus had colletced 
or secured of said assets 9 considerable sum of money, and had 
agreed, at the time of said fraudulent transfer, to account and pay 
to the Bank of Macon the surplus that might be left after retain- 
ing theirclaim. The bill further alleged that the Bank of Colum- 
bus had brought suits on the transferred notes of the defendants, 
Tarver, Martin, and Wimberly, and Watson, in the respective 
counties of their residences. The bill prayed that the Bank of 
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Columbus might be decreed to turn over to the complainant, Rice, 
the whole of the funds collected on said transferred notes. that 
the same might be apportioned amongst the creditors of the Bank 
of Macon, agreeably to the amount of their respective demands, 
and for other relief, and for an injunction, enjoining the Bank of 
Columbus from prosecuting said suits upon said transferred notes, 
and the defendants therein from paying the same to the Bank of 
Columbus. 

Upon the final trial of this bill, a decree was rendered in favor 
of the complainant. Subsequently a bill of review was filed by 
Edward Carey, the Assignee of the Bank of Columbus, praying a 
review and reversal of said decree, which bill of review was de- 
murred to, and the demurrer was overruled, and the decree re- 


versed. 

Afterwards, at the April Term, 1848, of the Court below, the 
said bill came on again to be tried, His Honor, Judge Scarbor- 
ough, presiding, when the counsel for the defendants moved to 
dismiss said cause upon the following grounds : 

1st. Because there was no equity in said bill, and the complain- 
ant showed thereby, that he had an adequate and complete relief 


at law. 


2d. Because it appeared fully by said bill, that the Court 
below had no jurisdiction of the same, and of the defendants 
thereto. 

3d. Because the decree rendered on the final trial of said bill, 
at April Term, 1845, was, at the October Term, 1846, of the 
Court below, ona bill filed for that purpose, reviewed, reversed, 
and set aside, on the ground, among other things, that the Court 
had not jurisdiction of the bill, on the trial of which said decree 
was rendered, and that the judgment of reversal operated as a dis- 
missal of the bill. 

Upon hearing said motion to dismiss, and argument thereon, 
the Court below ordered and decreed that the said bill be dismissed, 
so far as the Jones and Houston defendants were concerned, and 
that the bill should be retained, as to the parties in Twiggs 
county. 

To which order, decree, and decision, the counsel for the plain- 
tiff excepted, as erroneous ; because, by the laws of the land, the 
said parties, defendants in Jones and Houston counties, were prop- 
er and necessary parties to said bill, and were properly made de- 
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fendantsthereto. And because said Court in the county of Twiggs, 
had jurisdiction of said cause, and all the parties to said bill. And 
because the parties defendants had waived the question of juris- 
diction, the Bank of Columbus by answering without plea, and 
the other parties by submitting to have said bill taken as confessed 
against them. And because the Bank of Columbus could not le- 
gally take advantage of, nor object to the want of jurisdiction over 
any of the other defendants, if they chose to waive it, even if said 
Court in Twiggs had not jurisdiction over those defendants, with- 
out their consent, but which complainant did not admit, 
Upon these exceptions, the error complained of is assigned. 


C. J. McDonatp, for plaintiff in error. 


On the above bill, there had been two trials, and a decree on 
each trial for complainant. There had been, in the first place, a 
demurrer which was overruled. After the final decree, Edward 
Carey, assignee of the Bank of Columbus, filed a bill of review ; 
to which bill of review, the defendants demurred. The demur- 
rer was overruled and the bill retained. The counsel for Carey 
called up the bill in this case, and moved to dismiss it, on the 
grounds stated in his motion. 

1st. Because there is no equity in the bill, and the complainant 
shows by his bill that he has an adequate and ample reliefat Law. 

The bill speaks for itself in respect to this matter. It is replete 
with charges of fraud, and in matters of fraud, Courts of Equity 
and Courts of Law, have a concurrent jurisdiction. 

2d. Because it appears fully by said bill, that this Court has no 
jurisdiction of the same, and the defendants thereto. This ground 
is fully answered in the argument, and by the authorities here- 
with submitted. . 

We maintain, on the fourth ground of error, that the Superior 
Court of Twiggs county had jurisdiction to decree against the 
Bank of Columbus. The object of the bill has been stated. All 
the notes transferred to the Bank of Columbus, were assigned by 
one instrument, and under one contract. It was to set aside that as- 
signment, to enjoin the collection of that portion of the assigned 
notes sued on, and have the same paid to complainant, and to recov- 
er the amount which had been collected by the Bank of Columbus 
under the assignment, that the bill was brought. Was the sud- 
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ject matter within the jurisdiction of a Court of Chancery? This 
cannot be, and has not been questioned. With the objects of the 
bill, were not all the parties necessary parties? It is not pretend- 
ed that they were not. It is conceded, both in the answer of the 
Bank ot Columbus, and the decision of the Court on the demur- 
rer to the bill of review, that the Superior Court of Twiggs coun- 
ty had jurisdiction to decree against the Bank of Columbus, so 
far as the notes sued in the county of Twiggs were concerned. 
The Court could not have decreed against the Bank of Columbus, 
if it had not been a party. To have obtained a decree against the 
parties to the notes sued in the county of Twiggs, the Bank of 
Columbus, whose assignment was impeached, according to the 
rule of Equity Pleading, was a necessary party. Story’s Eq. 
Pleadings, 74,76. The receiver could have had no decree against 
the parties in Twiggs, without a decree at the same time avoid- 
ing the assignment to the Bank of Columbus. | 

Were the parties in Houston and Jones properly made defend- 
ants? The title by which the Bank of Columbus claimed the 
notes sued on in Twiggs, was the identical title by which it held 
the notes sued in the other counties. The bill prayed an injunc- 
tion against the makers and indorsers, against the payment of the 
notes to the Bank of Columbus, and a transfer of the notes sued 
on, to the Receiver; and under its prayer for general relief, the 
complainant was entitled, by the case made by his bill, to a de- 
cree for the payment of the notes to him, provided the assignment 
should be declared void. The parties to the notes were necessa- 
ry parties to the bill. For after the transfer to the Bank of Co- 
lumbus, payments might have been made to it, or new obliga- 
tions incurred, and by a decree for a re-transfer, the rights of the 
parties might have been compromitted, had they not been made 
parties. 

When Equity can do complete justice to all interests connected 
with the object of the suit, so as to prevent future litigation, it 
will proceed to do it. Courts of Equity delight to do justice, and 
not by halves. Story’s Eq. Pl.'74. The parties sued in Jones 
and Houston, do not complain of the want of jurisdiction, and the 
Bank of Columbus cannot complain ; for if its transfer is fraudu- 
lent, it can claim no benefit from a reversal of the decree, so far 
as those parties are concerned; and there is no allegation that . 
the decree is erroneous in that respect, or if there is, that ground 
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was abandoned by complainant on the argument. According to 
the rules which govern a Court of Chancery, then, all the parties 
to the bill were proper parties, and the Court of the county of 
the residence of either of the party defendants, had jurisdiction of 
the whole subject. F 
This brings us to consider, if there is anything in the constitu- 
tion, which controls the jurisdiction or changes the rules of Courts 
of Chancery in this respect. And here I beg leave to remark, 
that the Court below entirely misapprehended my argument, 
when he says that I maintained that the constitution of the State 
has not declared in what county a defendant shall be sued in a 
civil case in the Superior Courts. I laid down no such position. 
My proposition was, that the Courts of Equity in Georgia are 
Courts of as general and unlimited jurisdiction, as the Courts of 
Chancery in England, and that the provisions of the constitution 
have no reference to the proceedings of the Superior Courts as 
Courts of Equity. The Superior Courts are Courts of general 
jurisdiction. The constitution does not define all its powers, but 
vnly prescribes the place and manner in which certain of its pow- 
ers shall be exercised, giving it exclusive jurisdiction in specified 
cases, as all cases respecting titles to land and the higher criminal 
offences committed by whites. The Inferior Courts are given 
concurrent jurisdiction in all civil cases, (except in cases respecting 
the titles to lands,) which shall be tried in the county wherein the 
defendant resides. Now, if this section restrains the jurisdiction 
of a Court of Chancery to the county in which each defendant 
resides, it certainly gives the Inferior Courts concurrent jurisdic- 
tion in all suits in Equity. It would also follow, that no cause in 
Chancery could be instituted, so as to embrace defendants resi- 
ding in different counties, unless it was a case against joint obli- 
gors or joint promisors, for cases in which joint obligors and 
joint promisors are defendants, form the only exception in 
which a defendant in a civil case may be sued out of his county. 
Hence, it must follow that the terms “civil cases,” as used in 
the constitution, do not apply to cases in Chancery. The con- 
stitution of 1798, as originally passed and adopted, and the sense 
in which these words “civil cases,” had been previously used, 
both in the constitution and laws, furnish evidence still more con- 
clusive, that causes in Equity are not comprehended within their 
meaning. By the constitution of 1798, the Inferior Courts alone, 





HAWKINSVILLE, MAY TERM, 1848. 577 


Rice vs. Tarver and others. 











had jurisdiction in all civil cases, except cases respecting titles to 
land. Wat.39. The Legislature was vested with power to give, 
by a vote oftwo thirds, to the Superior Courts, concurrent jurisdic- 
tion. Jb, This Constitution, asadopted, required civil causes to be 
tried in the county of the defendant’s residence, except in cases 
of joint obligors, residing in different counties, which may be 
commenced in either county; and a copy of the petition and pro- 
cess served on the party, &c., shall be deemed a sufficient service. 
Ibid. The Superior Court, at the time of the adoption of the 
Constitution, had no jurisdiction of Common Law cases, except 
such as respected the title to lands ; and it was not until this juris- 
diction was conferred by Statute, that such jurisdiction could be 
exercised by it. This power was given by the Act of 7th Feb’y, 
1799. Watkins’ Dig. 689. That Common Law jurisdiction 
alone, was conferred on the Inferior Courts, is established by the 
language used in reference to the mode in which joint obligors, 
residing in different counties, were to be brought before the 
Court, viz: by serving a copy of the petition and process, (the 
Statute mode of instituting suits in civil cases,) on the defendant. 
Watkins’ Dig.622. Const. Ib. 39. Again, words, in the Consti- 
tution are to be interpreted according to their signification at the 
time. For the signification of the words, “ civil cases,” we will 
refer to the Statute Book—and first, to the Constitution of 1777, 
and the Judiciary Act of 1778. And if any plaintiff or defendant» 
in civil causes, shall be dissatisfied with the determination of the 
Jury, then, and in that case, they shall be at liberty, within three 
days, to enter an appeal, &c. Watkins, 14. The first section of 
the Act of 1778, directs how all writs and other process, in civil ac- 
tions, shall issue. Watkins, 220. The second section directs the 
manner of proceeding, in all. suits of a civil nature, for any debt 
or damages, and excepts from that manner of proceeding, suits 
respecting the titles to land, in which the parties shall have the 
benefit of all matters, in the same manner as if suit was com: 
menced in the ordinary forms of the Common Law and Equity. 
The third section prescribes the mode of proceeding in causes in 
Equity ; from which it is manifest that the framers of the Consti- 
tution and laws, at that early day, distinguished between civil ca- 
ses and causes in equity. 

The third section of the Act of 1789, prescribes the proceeding 
in civil cases, allows an appeal in such cases, and in every. civil 
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case, gives a stay of execution 60 days. The same section con- 
fers the powers of a Court of Equity on the Superior Court, and 
requires the proofs in such cases, to be submitted to a special 
Jury, declares their verdict to be final, and directs an execution 
to issue. In this section, the distinction is clear. In civil cases, 
there is an appeal, in Equity cases there is none, in civil cases 
there is a stay of execution sixty days,in Equity causes there is 
no stay. JVat. 391. The same distinction is kept up in the 
the Act of 1792, section 4. Wat. 481, See also Act of 1797, 
Wat. 621, in which in suits of a civil nature, the proceedings are 
directed to be by petition and process, and suits in Equity by bill. 
This was the last Act before the formation of the Constitution 
of 1798. The terms “ petition and process” are used in reference 
to Common Law cases alone, in the Act of 1797, Other argu- 
ments aside, it is to be presumed that in the Constitution of 1798, 
the words were used in the same relation, and with the same ap- 
plication. But what is conclusive on this subject, is, that the Con- 
stitution of 1798, did not repeal the Judiciary Act of 1797, further 
than their provisions were in conflict, and the Constitution 
is entirely silent in regard to the mode of instituting proceedings, 
either at Law orin Equity. The Judiciary Act of 1797 was still 
of force on this subject, and civil cases were to be commenced by 
petition and process, and Equity causes by bill. The Constitu- 
tion, then, in directing the mode of proceeding against joint ob- 
ligors, residing in different counties, viz: by serving a copy of 
“the petition and process” on the defendant, had no reference to 
proceedings on the Equity side of the Court ; and the very same 
sentence which clothes the Inferior Courts with jurisdiction in 
all civil cases, except such as respect the titles to land, fixes the 
place of trial to the county of the defendant’s residence, and 
makes the exception in the case of joint obligors. I think it 
therefore conclusive, that the framers of the Constitution, in using 
the terms “ civil cases,” had no reference to suits in Chancery. 
It may be asked, then, as the Constitution is silent in regard to 
proceedings in Chancery, what authority is there for the exercise 
of such powers, by the Superior Courts? Or, in other words, is 
the Act conferring such powers, Constitutional? There can be 
no doubt on this point. The Constitution does not undertake to 
specify all the powers of the Superior Courts; nor does it limit 
its jurisdiction to the specified cases; nor is there in the Consti- 
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tution anything which inhibits the Legislature from conferring on 
it the powers of a Court of Chancery. The State Governments, 
unlike the General Government, (which is one of limited powers, 
capable of exercising no authority or power, except what is 
granted,) are unlimited in their powers of legislation, except so 
far as they are restrained by the Federal or State Constitutions. 
There is nothing, either in the State or Federal Constitutions, 
which deprives the Legislature of the power ofconferring Equity 
powers on the Superior Courts. The framers of the Constitution 
of 1798, not content to rely on this general authority, have as- 
serted the principles and affirmed the power which Legisla- 
ture certainly possessed, had the Constitution been silent. In 
the 22d Section of the Ist Article, they declare that the General 
Assembly shall have power to make all laws and ordinances which 
they shall deem necessary and proper for the good of the State, 
which shall not be repugnant to the Constitution. The grant of 
Equity powers to the Superior Court, is not repugnant to the 
Constitution, and is therefore a valid grant. 

In none of the Constitutions of this State is anything said in re- 
lation to a Court of Equity; yet the Legislature has uniformly 
conferred Equity powers on the Superior Courts. 

Having established the constitutional power of the Legislature 
to pass the Act vesting the Superior Courts with the powers of a 
Court of Chancery, and that the restriction in the Constitution, 
confining the jurisdiction in civil cases, to the county of the de- 
fendant’s residence, applies to Common Law proceedings entire- 
ly, it remains to inquire in what manner are the powers of a 
Court of Equity to be exerted? The answeris obvious, accord- 
ing to the long, salutary and well established rules which have 
been adopted, both in England and the States of the Union, reg- 
ulating proceedings in Chancery. It is true, that in deference to 
the will of the framers of the Constitution, the Court will require, 
in most original cases, that the suit shall be brought in the coun- 
ty of the residence of one of the defendants, but*it is not necessa- 
ry that the defendant to an Equity proceeding should be a joint 
obligor or promisor, before he can be brought from his county. 
If, aceording to the rules of Chancery, he is a necessary party to 
the bill, he may be brought to the county of his co-defendant. 
The two leading principles adopted by Courts of Chancery, for 
determining the proper parties to the suit, are—First, That the 
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rights of no man shall be decided in a Court of Justice, unless he 
himself be present. And second, That when a decision is made 
upon any particular subject-matter, it shall provide for the rights 
of all persons whose interests are immediately connected with it. 
Calvert on Parties,1. These rules accomplished one of the princi- 
pal objects of a Court of Chancery, viz: the prevention of litiga- 
tion—and are perhaps subject to but two exceptions; that when 
parties are beyond the jurisdiction, or are so numerous that it is 
impossible to join them all, they need not be made parties to the 
suit. 3 Mason, 318. 

I have already shown that all the parties to the original bill were 
necessarily made parties; that the object of the bill was to set 
aside the assignment, get possession of the assigned notes which 
had not been collected, and recover the sum which had been col- 
lected. All the parties to the assigned notes, which had not been 
collected, were necessary patties, that they might bring before 
the Court all equities that might have arisen after the transfer 
of the Bank of Columbus, between them and the Bank, that they 
might be enjoined from paying the Bank, and that according to 
the proofs they might be decreed to pay the Receiver. 

The notes, or a part of them, had been sued in Twiggs, and the 
rule is, that whenever the parties, or the subject, or such a _por- 
tion of the subject, are within the jurisdiction, that an effectual de- 
cree can be made and entered so as to do justice, the jurisdiction 
can be upheld. Hopkins, 223. Ward vs. Arredondo. If the pre- 
sent objection to the jurisdiction had been raised by demurrer, or 
plea to the jurisdiction, it could not have been sustained, much less 
can it be supported by a bill of review aftertwo decrees. In the 
case of Gilbert vs. Thomas et al., 3 Kelly 580, this Court held that 
a party residing out of the county who has any interest in the 
matter pending before it, may in a Chancery proceeding be brought 
out of his county. ; 

But admitting the Court had no jurisdiction of the person 
of the defendant, it is too late to object to it after allowing the 
bill to be taken pro confesso, and two decrees, 

At law, unless the plaintiff shows, if he sues in a Superior Court, 
that the cause of action occurred in an exclusive jurisdiction, no 
objection can be taken to that of the Superior Courts. And if 
the declaration disclose the fact, still the defendant cannot demur, 
or move in arrest of judgment, but must plead to the jurisdiction. 
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1 Chitty’s Pleadings, 478. The same rule prevails in Courts of 
Chancery. 1 Daniel's Chan. Prac. 615, If the objection, on the 
ground of jurisdiction, is not taken in proper time, either by de- 
murrer or plea, before the defendant enters into his defence at 
large, the Court having the general jurisdiction will exercise it, 
1 Daniel Ch. Prac. 615. 

In all pleas to the jurisdiction of the Superior Courts, it must 
be shown that there is another Court in which justice must be ef- 
fectually administered, for if there be no other mode of trial, that 
alone would give the Superior Court jurisdiction. 1 Chitty, 479. 
1 Smith’s Ch. Prac: 218. Dan. 717. Inthe case under consid- 
eration, the defendant permitted the bill to be taken pro confesso. 
A decree was rendered against it, from which it appealed; it 
then answered, and in the answer submitted to the Court, wheth- 
er that Court had any jurisdction to decree against it, whose loca- 
tion and place of doing business, was in the county of Muscogee 
in the State of Georgia, and im regard to the other matters, besides 
the notes sued on in the county of Twiggs. 

In the first place, the answer leaves to inference that any other 
Court had jurisdiction, and in the next place, it admits that the 
Court had jurisdiction to decree against it so far as the notes sued 
onin the county of Twiggs, were concerned. This concession ad- 
mits all that is asked in favor of the jurisdiction of the Court in 
Twiggs, for if that Court had jurisdiction for one purpose, it had 
jurisdiction for all purposes. 10 John. Rep. 596. It would not do 
justice by halves. 

The third ground occupied in the motion is, that on a bill of re- 
view, filed for the purpose the decree was reviewed, reversed 
and set aside, and that the judgment of reversal operated as a 
dismissal of the bill. 

The objection that the decree was reversed and set aside, and 
that the reversal of the decree amounted to a dismissal of the 
bill, could not be taken advantage of by motion. If such thing 
could be heard at all, it must be brought before the Court by plea. 

Ifa party proceed in Law and Equity for the same cause, the 
party must answer before he can move to dismiss. Har. Chan, 
317. The motion must grow out of the proceedings of the case. 


Judge Lumpkin gave no opinion in this cause, being a stock- 
holder in the Bank of Columbus when this writ was sued out. 
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By the Court—Nisper, J. delivering the opinion. 


By referring to the facts of this case, it will be seen that, upon 
motion, the Circuit Judge dismissed the complainant’s bill, as to 
two of the defendants, to-wit: those residing in the county of 
Jones and in the county of Houston. It was conceded, in the ar- 
gument, that the bill was dismissed, as to them, because the Court 
had not jurisdiction over them, in the county of Twiggs, where 
the litigation was conducted. The question made, is whether the 
defendants, residing respectively in the county of Jones, and the 
county of Houston, could, in a suit in Chancery, be required to 
answer in the county of T'’wiggs, where another ofthe defendants, 
H. H. Tarver, resided. 

[1.] In Gilbert vs. Thomas, et al. 3 Kelly, 578, this Court de- 
termined, that Equity cases are not embraced in that clause of 
the Constitution which requires defendants, in all civil cases, to be 
sued in the counties where they reside. There is, therefore, no 
constitutional objection to the jurisdiction claimed over the de- 
fendants resident in the counties of Jones and Houston. I shall 
not attempt to review or strengthen the argument upon this point, 
deeming such attempt wholly useless. Our confidence in the 
correctness of the decision in Gilbert vs. Thomas, has been con- 
firmed by the argument of this cause. A contrary decision would 
restrict within narrow limits, the jurisdiction of Chancery, 
and greatly abridge the beneficent utility of that branch of the 
Judiciary. Upon sufficient reason, upon authority and upon all 
expediency, we are satisfied that the Constitution received its true 
exposition in that case. 

But because Equity causes are not within she limitations of the 
Constitution, it does not follow that a complainant in Equity has 
a rambling commission, (to use the language of the counsel for 
the defendant in error,) to bring his suit in any county in the 
State, where he may choose to locate it. Nor does it follow, 
that where the suit is properly located, the complainant may 
draw defendants out of their own counties necessarily and uni- 
versally, to answer in the county where the suit is brought. 

[2.] We hold that the inception of the suit in Equity, must be, 
according to the spirit of our Constitution and laws, and according 
to the usage of our Courts of Chancery from the beginning, in 
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some one county where the Court has jurisdiction. By reason 
of the residence of a defendant, or on some other account, the 
Court must have’ jurisdiction where the litigation is pending. 
The first matter of inquiry, will be, whether the Court had juris- 
diction of this suit in the county of Twiggs. Ifit had, then oc- 
curs the main question, whether in Twiggs the Court had juris- 
diction over the non-resident defendants. If it had not, it is man- 
ifest that those non-resident defendants could not be called to an- 
swer there. It is not made a question, directly, in this writ of error, 
whether the Court had jurisdiction over the Bank of Columbus, 
another defendant to the suit in Twiggs. It will be necessary, 
notwithstanding, in order to a fair discussion of the points made, 
to inquire into that also. 

First, then, was this bill properly brought, in the county of 
Twiggs? The bill is brought by the Receiver of the Bank of 
Macon, and charges that that Bank, being insolvent, fraudulently 
assigned to the Bank of Columbus, which claimed to be a creditor, 
a schedule of notes, amounting to some twenty or thirty thous- 
and dollars. Among these notes, one was made by Watson, 
Wimberly & Co., (the defendants who resided in the county of 
Houston,) and indorsed by H. H. Tarver; and one other made 
by John Martin, who resided in the county of Jones—that the ti- 
tle to these notes is in the Bank of Macon or the Recewer—that 
the Bank of Columbus had collected a considerable amount from 
the schedule of notes so transferred—that upon the notes made 
by the defendants, Watson, Wimberly § Co., and indorsed by 
H. H. Tarver—and upon that made by the defendant, Martin, 
suits had been instituted by the Bank of Columbus in the counties 
respectively, of Twiggs, Jones and Houston, and were now pend- 
ing; that the effects thus fraudulently transferred, rightfully be- 
long to the Receiver, for distribution, rateably, among the bill 
holders of the Bank of Macon; and that by the contract of trans- 
fer between that Bank and the Bank of Columbus, what remained 
of the transferred effects, after paying the debt due the latter in- 
stitution, was to be returned to the former, and that after paying 
that debt, there remained a large balance. The bill prays that 
the suits in Twiggs, Jones and Houston be enjoined; that the de- 
fendants thereto, be enjoined from paying their notes to the Bank 
of Columbus; that it be decreed to pay to the complainant its 





584 SUPREME COURT OF GEORGIA. 





Rice vs. Tarver and others. 





collections upon the transferred notes ; that the transfer itself be 


annulled, and for general relief. 

Upon the case made by the bill, H. H. Tarver, resident in the 
county of Twiggs, was a debtor to the complainant. The trans- 
fer carried the legal title of the note, upon which he was indor- 
ser, to the Bank of Columbus, as also the possession. I cannot 
see why, these things being so, it was not competent for the Re- 
ceiver to sue Tarver in the county of his residence, for the pur- 
pose of asserting its equitable interest in that note, and by setting 
aside the transfer, enforce its collection. For such a purpose, 
Chancery had jurisdiction in that county. Again, the Bank of 
Columbus had sued Tarver at Law, upon the note in that county. 
To enforce the rights of the complainant, an injunction of that 
pending suit was necessary, and was accordingly prayed. 

The jurisdiction attached in the county of Twiggs, where the 
Columbus Bank had instituted suit, by! way of injunction, not 
alone upon that Bank, to restrain its tarther prosecution of that 
suit, but also, by way of injunction upon the defendant, Tarver, 
to restrain him from paying the debt. By the fraudulent transfer 
of the notes to the Columbus Bank, it had acquired an unconsci- 
entious advantage over the Bank of Macon, and its creditors. 
The bill charges that the transfer was made by a person purport- 
ing to act as President of the Macon Bank, without authority so 
to act. To make that fraudulent transfer available, the suit was 
brought against Tarrer. This fraud was not examinable at Law, 
by the Bank of Macon. She was no party to the suit at Law, 
and could not become a party. To assert her rights—to assert 
the Receiver’s rights in behalf of her creditors, it was necessary 
to invoke the aid of a Court of Chancery, to investigate the al- 
leged fraud, and until that could be done, to enjoin the parties in 
the suit at Law. The injunction process would be returnable in 
the county where the litigation was pending; it would spring out 
of that litigation, and operate on the parties in the forum, where 
the suit was brought. The Court, in the county of Twiggs, ac- 
quiring jurisdiction by way of injunction, would retain it for re- 
lief. 1 Daniel’s Ch. Practice, 263,4. Anderson vs. Lewis, 1 Bro. 
429. Eden on Injunctions, 14, 15,78. 

If, upon these views, the suit in Chancery was primarily well 
brought in the county of Twiggs, there can be no doubt that the 
Columbus Bank, was not only a proper, but a necessary party. 
Her title to the effects transferred, was directly assailed by the 
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bill. She is charged with procuring a fraudulent transfer, and 
the main object of the bill was to set aside that transfer. Not 
only so, but a decree is prayed that she refund to the complain- 
ant, a large sum of money charged to have been collected on the 
transferred notes. She is materially interested in the subject-mat- 
ter of the suit. The Court could not decree against her, as to the 
Tarver note, without her being before it. She was entitled, upon 
the most familiar principles of Equity, to be heard upon her title. 
The bill would have been demurrable, if she had not been made 
aparty. She was interested against the complainant’s demand. 
Where an individual is in the actual enjoyment of the subject- 
matter of the suit, or has an interest in it, either in possession or 
in expectancy, which is likely either to be defeated or diminished 
by the plaintiff’s claim, in such a case, he has an immediate in- 
terest in resisting the demand, and is a necessary party. 1 Dan- 
zel’s Ch. Practice, 338, 339. 2 Calvert, 285. 

I assume, with a view to what remains to be said, that the sub- 
ject-matter of the suit is cognizable in a Court of Chancery ; that 
the jurisdiction of that Court in Georgia, is co-terminous with 
the State, in a case properly made for its exercise: that, in this 
case, the Court had jurisdiction in the county of Twiggs, so far 
as the defendant, H. H, Tarver, and the Bank of Columbus are 
concernea. The suit being properly brought in that county, had 
the Court there jurisdiction over the defendants resident in Jones 
and Houston? The question of jurisdiction, as to those defend- 
ants, depends upon those rules in Equity, which regulate the join- 
der of parties. The question is not alone whether they were 
necessary parties. But were they, upon any well established rule 
of Equity, properly made parties? I apprehend the question of 
jurisdiction does not depend alone, upon the necessity of their 
being parties. So far as the Tarver note is concerned, it might 
be conceded that they were not necessary parties, Withoutthem 
the Court could have decreed as to all the questions in issue be- 
tween the complainant, the Bank of Macon, and H. H. Tarver, 
Let this be so; then I say ¢hat is not conclusive against the juris- 
diction. If, on other accounts, it was according to the usages 
of Courts of Chancery in England, and the law regulating the 
making of parties, competent to join these defendants and bring 
them before the Court; in that event, the Court had jurisdiction. 


For there be ag in Georgia no constitutional limitation as to resi- 
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dence, the jurisdiction of Chancery here pervading the whole 
State, I apprehend the question is, after all, a question of rightful 
or wrongful joinder of parties. 

As, however, it is in accordance with all the analogies of our 
law, that parties should not be drawn out of their own counties, 
to answer in a Court of Justice. I do not hesitate to say, that it 
is the duty of the Courts to see to it, that they are only so drawn, 
in cases of obvious necessity, or of manifest expediency—such 
necessity or expediency, of course never transcending, however 
they might fall short of settled rules, as to the making of parties. 
The rule for making parties, is sometimes a rule of necessity. 
Cases do occur, where a Chancellor cannot decree at all, because 
of the uonjoinder of parties ; and the bill will be dismissed, unless 
either as plaintiff or defendant, they are brought before the Court. 
But it is founded mainly in convenience. Hence, the making of 
parties is left very much to the discretion of the Court ; yet, that 
discretion has reference to certain general principles of Chancery 
administration. 

[3.] There is, in fact, no rule upon this subject, of universal ap- 
plication. Who are proper parties, has always been, and must 
ever be, a perplexing question. This question is itself, a title in 
the law, upon which great learning has been expended, without 
the ascertainment of a rule by which every case may be deter- 
mined. Indeed, approximating as near as may be tosucha rule, 
the Courts and commentators have been compelled to leave each 
recurring case to be determined, somewhat, by its own facts and 
circumstances. The rules found in the elementary books, and 
drawn by different writers, from the adjudicated cases, vary 
somewhat from each other. Courts of Equity, according to Mr, 
Calvert, adopt two leading principles for the determination of 
the proper parties to a suit, to-wit: First, The rights of no man 
shall be decided in a Court of Justice, unless he, himself, be pres- 
ent. Second, When a decision is made upon a particular sub- 
ject-matter, it shall provide for the rights of all persons whose in- 
terests are immediately connected with it. Calvert, 1,2, 3. There 
is, unquestionably, another principle drawn from these two, upon 
which the rule rests ; that is, the avoidance of a multiplicity of 
suits, and the prevention of future litigation. Equity delights in 
the completeness and conclusiveness of her justice. She will not 
administer it by halves, and she abhor: a multiplicity of suits, 
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She surveys the whole field of litigation, which is opened by the 
case—inquires after, and brings before her, all who have inter- 
ests to be affected, or rights to be protected, if it be practicable 
to bring them before her, and shapes her decrees so, thatjustice, in 
one hearing, may be meted out to all. On the other hand, she 
will not encumber her records, and harrass parties with litigation 
and costs, by constraining the appearance of those who have no 
interests in the subject-matter, and who have not such a connec- 
tion with it, as may make their appearance necessary, in order 
to avoid after litigation. These three principles, upon which the 
party rule is based, are thus summarily expressed by Lord Redes- 
dale—* It is the constant aim of a Court of Equity to da complete 
justice, by deciding upon and settling the rights of all persons in- 
terested in the subject of the suit, to make the performance 
of the order of the Court, perfectly safe to those who are com- 
pelled to obey it, and to prevent future litigation.” Mit, Pl. 164. 
The same eminent authority lays down the rule in the following 
words: “ All persons materially interested in the subject, ought, 
generally, to be parties to the suit, plaintiffs or defendants, how- 
ever numerous they may be, so that the Court may be enabled to 
do complete justice, by deciding upon and settling the rights of 
all persons interested, and that the orders of the Court may be 
safely executed by those who may be compelled to obey them, 
and future litigation may be prevented.” Mit. Pl. 164. 

Lord Hardwick says, “ The general rule is, that if you draw 
the jurisdiction out of a Court of Law, you must have all persons 
parties, before this Court, who will be necessary to make the de- 
termination complete, and to quiet the question.” Poore vs. 
Clarke, 2 Atk. 515. Lord Thurlow says, “ All persons having an 
apparent right, must be brought into Court, before the Court will 
do anything which may affect their rights.” 1 Vern. 29. Sir 
William Grant says, “As far as it is possible, the Court endeav- 
ors to make a complete decree, that shall embrace the whole sub- 
ject, and determine upon :he rights of all parties interested in the 
estate.” Pack vs. Clinton, 12 V.58. Lord Eldon adopts Lord 
Redesdale’s rule, substantially as follows: “The strict rule is, 
that all persons materially interested in the subject of the suit, 
however numerous, ought to be made parties, that there may be 
a complete decree between all parties having material interests.” 
16 V.325, Cockburn vs. Thompson. Such are the views of five 
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of the greatest of the Buisiah Chancery lawyers upon this sub- 
ject, all substantially agreeing, yet not with perfect identity. The 
tule, as quoted from Lord Redesdale, is fullest and most satisfac- 
tory, and has been very generally adopted in England and in this 
country. Interest is the grand criterion—immediate interest in 
the subject of the suit; yet, not the only one. What constitutes 
interest, has always been, and must ever be, dependent upon the 
case. In the United States, Lord Redesdale’s rule has received, 
very generally, the approval of the Courts. Story’s Eq. Pl. Sec. 
72. Cooper's Eq. Pl. 33, 34, 125. Hitchcock vs. Scribner, 3 
John. Cas. 311, 215, 317, 319, Ivy vs. Wirts, 1 Wash. C. C. R. 
517. Caldwell vs. Tagart, 4 Peters, 199. Wendell vs. Van Ren- 
saleer, 1 Johns. Ch. R. 349. Hoxie vs. Carr, 1 Sumn.172.. Whi- 
ting vs. Bank of the United States, 13 Peters, 6 to 24. Hopkins 
vs. Page,2 Brock. 20. Christie vs. Herrick, 1 Barbour, 260, 261. 
2 Paige, 18, Hallett vs. Hallett. As the rule is one of conve- 
nience, it may be relaxed when it is extremely difficult or impos- 
sible to bring the parties before the Court. Adair vs. The New 
River Company, 11 Vesey, 429. Cockburn vs. Thompson, 16 Ve- 
sey, 321. Wiser vs. Blachley, 1 John. Ch. R. 438,439. 2 Paige 
R.18. Story’s Eq. Pl. Sect. 78. 

After a review of the authorities, Mr. Calvert comes to the con- 
clusion, that the interest must be in the o/ject of the suit. A dis- 
tinction which Mr. Story seems to think worthy of consideration, 
but which does not appear to me to vary materially the rule, as 
usually stated, since an interest on the subject must involve an 
interest in the object, and an interest in the object must grow out 
of an interestin the subject. 1 Calvert on Parties, 11. Story’s 
Eq. Pl. Sect. 72, 76, 187. 

In the argument of this cause, stress was laid upon the fact 
that the Columbus Bank was the chief party in interest. And 
it was claimed that in consequence of her great interest in the 
subject, she ought to have been sued in the county of her loca- 
tion. Her paramount interest is conceded, and if the joinder of 
parties depend on the amount of interest, she was improperly 
called to answer in the county of Twiggs. But it does not. Nor 
does the fact that she was the party defendant, principally inter- 
ested, require that the proceeding in Equity should have been 
primarily in the county of her location. I have already endea- 
vored to show that the bill was well brought in Twiggs, and that 
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she was properly made a party there. That the bill might have 
been brought in the county of Muscogee against the Bank of Co- 
lumbus, is clear. But if it had been, the question of jurisdiction 
as to the defendants resident in Jones and Houston, would have 
been precisely the same as it is now. If these defendants could 
not be joined in Twiggs, they could not be joined in Muscogee. 
Their relation to the case in either event would be the same. 
They, for the same reason that they object to the jurisdiction in 
Twiggs, would have objected to the jurisdiction in Muscogee. 
Neither the primary location of the jurisdiction, nor the right of 
the complainant to call the defendants in Jones and Houston, to 
answer, depends upon the re/atire amount of interest held in the 
subject of the suit, by the different parties. This Court, of course, 
cannot notice those reasons of policy which it was stated in ar- 
gument, induced the complainant to make Twiggs the theatre of 
this litigation. Ifthe law gives to him an election in this regard, 
we care not to know the reasons which controlled his choice. 

The record discloses the fact, that H. H. Tarver, the defendant 
in Twiggs county, is indorser upon the note made by Watson, 
Wimberly § Co., the Houston defendants. It is upon this in- 
dorsement that the Bank of Columbus sued him at law in Twiggs, 
and it is upon this indorsement that the Receiver’s bill seeks to 
make him liable. So far, therefore, as Watson, Wimberly & Co., 
the Houston defendants, are concerned, there cannot be a doubt 
but that they were properly made parties. In cases of joint 
obligations or bonds, all the obligors and obligees are required to 
be made parties. In relation to joint obligors, there are excep- 
tions which stand upon special grounds. Story’s Eq. Pleadings, 
Sect. 169. 16 Vesey, 326. 3 Atk.406. Edwards on Parties, 99, 
102. Calvert on Parties, Section 14, Ch. 3, Page 235, 239. 

The rule has been carried so far as to declare, that where the 
obligation is several aswell as joint, all the obligors, principals as 
well as sureties, must be joined, to avoid circuity of action ; be- 
cause they are entitled to contribution, and because they are en- 
titled to the assistance of each other in taking the account of 
what remains due on the bond. An indorser is certainly, upon 
these principles, entitled to have his principal made a party. 
The principal is liable over to him, and circuity of action must be 
avoided. Upon this ground alone, if there were none other, the 
decision of the Court was erroneous as to the Houston defendants. 
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Maddox vs. Jackson, 3 Atk. 406. Angerstein vs. Clarke, 2 Dick. 
738. 3 Swanst. 147 note. Cockburn vs. Thompson, 16 Vesey, 326. 
Bland vs. Winter, 1 Sim. § Ste. 246. Story’s Eq. Pl. Sect. 169, 
Ch. 4. 1 Duniels’ Ch. Prac. 361, 362. Freeman’s R. 127. 

The object of this bill, which stands in advance of all others, is 
to set aside the transfer, and to assert the interest of the Bank of 
Macon in the notes embraced in it. That transfer embraced all 
the notes. By it the title at law passed to the Bank of Columbus, 
to them all, and all the defendants became thereby, until it is an- 
nulled, debtors to the Bank of Columbus. Their liability, although 
separate and distinct, was transferred to the Bank of Columbus 
by one and the same instrument, and if revoked, it ought to be 
revoked by one and the same decree. Until that decree is had, 
the title of that institution remains good. Until enjoined, her 
suits at law against these non-resident defendants, could be right- 
fully pressed even to judgment and collection. And until enjoin- 
ed from so doing, they are at liberty to pay their indebtedness to 
her ; for, aside from the proceedings in Court, the record shows 
no notice to them that her title was fraudulent. Because, there- 
fore, of all these things, it seems to me that the complainant was 
entitled to the process of the Court returnable in Twiggs county, 
to enjoin the suits at law, and to enjoin them from making settle- 
ments with the Bank of Columbus. The transfer sought to be an- 
nulled, embracing the debts of all the defendants, so connected 
them with the complainant, as to make it necessary to a decree 
which would cover the equity of his case, that they should all ap- 
pear before the Court. Complete justice could not be otherwise 
done to him. A decree which would not bind any parties but 
Tarver and the Bank of Columbus, would be, according to the 
facts of this case, but half justice to the complainant. And Equi- 
ty will not deal out justice by halves. 

In Whaley vs. Dawson, 2 Sch. & Lef. 367, Lord Redesdale de- 
cided, that where there was a general right claimed by the bill 
and covering the whole case, a demurrer would not be allowed, 
although the defendants had separate and distinct rights. In the 
case of the Mayor of York vs. Pilkington, 1 Atk. 282, a bill to 
quiet the plaintiff in a right of fishery, was supported on demur- 
rer against several defendants claiming distinct rights, and al- 
though there was no privity between them and the plaintiff, yet 
he had a general right of sole and separate fishery extending to 
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all of them. Such a case was held necessary for the sake of 
peace, and to prevent a multiplicity of suits. Upon the same 
ground the bill in Whaley vs. Dawson, was sustained. In the 
case before me, the plaintiff has a general right, to wit : the right 
to annul the assignment of all the debts of the defendants, and to 
be reinstated in his position as the creditor of them all. He sets 
forth a title in Equity to the entire schedule of notes, and asks a 
decree for account against all the partieson them. The rights of 
the defendants as debtors, are separate and distinct; yet are they 
not bound together by the one act of assignment, and thus tied as 
it were, to the plaintiff ? 

Let us now see how far the defendants are interested in the 
object of this suit. They are interested in the question, as to 
who shall be the owners of their notes respectively. A contest 
is in progress between the two Banks for the ownership of their 
notes; each institution claiming that they shall account to it. 
To this contest they are not indifferent spectators. The equities 
subsisting between them and the Bank of Macon, may, for aught 
that is known to this Court, make it necessary to them, that that 
issue be determined in favor of the Bank of Macon. In the event, 
for example, it may turn out that these defendants have set-offs 
against that Bank, not allowable against the Bank of Columbus. 
Or, on the other hand, equities may have sprung up between 
them and the Bank of Columbus, intervening the transfer and the 
institution of this suit, which ought to be heard and protected 
here; because not allowable if the decree should cast the owner- 
ship upon the Bank of Macon. Or, if in either case allowable, 
yet not without increased peril and inconvenience to them. 

Let it be conceded that these defendants are not necessary 
parties, yet is it not manifestly convenient in every point of view, 
for them as well as for the plaintiff, that they all appear liti- 
gate with the other parties, and that by one decree all rights be 
settled. The rule as to parties, is founded in convenience more 
than in any thing else. And if, as is yielded, Chancery has a dis- 
cretion as to parties, would it not subserve the ends of early and 
complete justice, to exercise it in this case in favor of the juris- 
diction? For myself, I entertain no doubt about it. In answer 
to all these things it may be said, that the plaintiff could proceed 
against each of these defendants severally in the counties of their 
residence. So he may; but non sequitur that he must. A com- 
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parison of the conveniences of many several suits, and one deci- 
ding all the rights of all parties, would cast the balance in favor 
of the one, so far as the defendants are concerned, largely in favor 
of one, so far as the plaintiff is concerned. The cust which would 
fall upon the defendants in the joint suit, respectively, would fall 
short cf the cost of a several suit. It is not the spirit of Chance- 
ry to turn this complainant over to a multiplicity of suits. Chan- 
cery jurisdiction is not so restricted as to patronize litigation. It 
js the great jurisdiction of peace and repose. The strong ground 
upon which these parties ought to be retained, is the avoidance 
ofa multiplicity of. suits—a favorite object with Courts of Chan- 
cery. Ch. Kent in Brinkerhoff vs. Brown, 6 John. Ch. R. 151. 
The question might be pertinently put, czi bono? What good can 
grow out of a number of several suits here? What additional 
secu ‘ity to rights--what reduction of costs—what greater conve- 
nience? None! verily none. Asa Chancellor, looking to the 
completeness, speed and convenience of the Chancery adminis- 
tration, and feeling the imperative obligation to avoid a multipli- 
city of suits, I cannot hesitate in my judgment, that as to the de- 
fendants in the counties of Jones and Houston, this bill was im- 
properly dismissed. 

'4.] Independent of these general views, the decision of the 
Court must be reversed upon another ground. The non-resident 
defendants, as to whom the bill was dismissed, not having answer- 
ed, the bill was taken as confessed as tothem. They do not ex- 
cept to the jurisdiction. The exception is taken by their co-de- 
fendant, the Bank of Columbus. Now, the right to question the 
jurisdiction, is personal to the very parties over whom tt is alleged 
the Court has no jurisdiction. Their co-defendants cannot plead 
it, or demur, or move to dismiss. The Court has jurisdiction in 
this case over the subject matter; it is over the persons of these 
defendants, that it is claimed it wants jurisdiction. A plea to the 
jurisdiction of the Court by reason of non-residence, is matter in 
abatement. It does not go to the merits. If sustained, the bill 
would be retained as to the other defendants, properly before the 
Court. If the jurisdiction be well founded as to them and the 
plaintiff, it is matter for the Court to determine, how far it will 
proceed to decree without the presence of other parties, when it 
comes to examine into the merits. Svory’s Eq. Pl. Sects. 232, 
544. 1 Story’s Reps. Harrison, Adm’r vs. Warrenet al.64. 11 
Peters, S. C. Reps. 393. Let the judgment be reversed. 
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No. 61.—Catvin Leary, plaintiff in error, vs. Harpy Duruam, 
defendant in error. 


[1.] Defendant, by deed, sold land in fee to Joel Lofton, and bound him- 
self, his heirs, &c. to warrant and forever defend, the right and title thereof, 
to the purchaser, against the claim of himselfand all other persons whomsvever. 
Joel Lofton made a similar conveyance and warranty to Calvin Leary, the 
plaintiff: Held, That au action may be maintained by Leary, as assignee, 
against Durham, for a breach of the covenant, by showing that dower has 
been assigned out of the premises, since Leary came into possession, in favor 
of the widow of the grantor of Durham ; notwithstanding the record failed to 
disclose that a writ of possession lad issued in behalf of the Dowager. 


Covenant. Tried before Judge Scarnoroven, in Twiggs Su- 
perior Court, April Term, 1848. 


This action was predicated upon a covenant of warranty con- 
tained in a deed of conveyance of certain lands from the defen- 
dant inerrorto one Jvel Lofton, who, by a subsequent deed, con- 
veyed the premises to the plaintiff in error, with warranty. The 
covenant of warranty contained in the deed from Durham to Lof- 
ton, is in the following words, to wit: “ And the said Hardy Dur- 
ham, for himself, his heirs, executors and administrators, the said 
bargained premises unto the said Joel Lofton, his heirs and as- 
signs, will warrant, and forever defend the right and title thereof, 
against themselves, and against the claim of all other persons 
whatever.” The breach alleged was in the usual form. 

Upon the trial it was shown, that the lot of land number 59, in 
the 10th District of Houston county, being one of the tracts of 
land conveyed, was subject to the claim of dower of Mrs. Bras- 
well, as the late widow and relict of Robert A. Beall, deceased. 
That her dower in that lot had been admeasured and laid off to 
her under a writ of dower regularly sued out by the commission- 
ers appointed for that purpose, aud which was made the judg- 
ment of the Court. 

The deeds from Durham to Lofton, and from Lofton to Leary, 
were read in evidence to the Jury. It was also proven upon the 
trial, that Durham was informed of the application for dower 
whilst the application was pending, and before final judgment 
thereon. 


The plaintiff then proved the value of the dower laid off and 
VOL. IV. 75 
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assigned, and closed his case. No testimony having been offered 
on the part of the defendant, the Court below proceeded to 
charge the Jury, that the evidence submitted was not sufficient to 
authorize a recovery, when the plaintiff submitted to a non-suit, 
with leave to move to set aside the same, and reinstate the case 
upon the following grounds: 

ist. Because the Court erred, in determining that a judgment of 
a Court accepting and approving the acts of commissioners ap- 
pointed to lay off and assign to the widow of the late Robert A. 
Beall, her dower in said tract of land, and making the same the 
judgment of the Court, was not of itself sufficient evidence of a 
breach of covenant of warranty, in the deed from Durham to Lof- 
ton, for said lot of land, without proving also an actual ouster or 
eviction of the plaintiff, who was tenant in possession, and defen- 
dant in said suit for dower, or proof of his surrendering the dow- 
er after said judgment on said suit for dower. 

2d. Because the Court erred in determining, that a judgment 
of a Court of competent jurisdiction unreversed, awarding an 
eviction of a detendant in a suit for dower, was not sufficient evi- 
dence of an ouster and eviction, without proof of surrender of 
dower after judgment therefor, to constitute a breach in a deed of 
warranty of title against all claims, without proving an actual 
ouster and eviction of the defendant in a suit for dower, or the 
surrendering up by him of the dower after a judgment against 
him for that purpose. 

Upon, hearing argument, the Court below over-ruled said mo- 
tion, upon the following grounds: ;: 

1st. Because the evidence in said case showed no eviction 
proven ; a judgment recovered, not being sufficient to prove it to 
the Jury on the trial before non-suit, nor was any evidence of that 
sort offered. 

2d. Thatthe deed of warranty from defendant, contains no war- 
ranty against incumbrances, and that dower is an incumbrance. 

3d. That there has been proven no breach of covenant of war- 
ranty of title in fee, the fee being still in plaintiff, with an incum- 
brance of dower for life. 

4th. That the proof given in said cause, showed nothing but 
an incumbrance, and covenants against incumbrances do not run 
with the land; and hence assignee cannot sue in this action under 
the deed and other proofs in this cause. 
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To which decision of the Court below and the grounds thereof, 
the counsel for the plaintiff excepted, and assign the same for er- 
ror. 








Ketiy & Gixes, for plaintiff in error. 
S. T. Battey, for defendant in error. 


Joun M. Gigs, for plaintiff in error, made the following points : 


1. The Court erred in deciding that the evidence showed no 
eviction ; a judgment recovered not being sufficient evidence of 
an eviction. 

The evidence offered by the plaintiff in the Court below, to 
prove a breach of the covenant sued on, was an exemplification 
of a petition for assignment of dower in the Superior Court of 
Houston county, by Duke and wife, and such proceedings subse- 
quently had, as are usual and according to the Statutes of the 
State, and proof of notice to the defendant of the pending of the 
application for dower. 

The peculiar nature of the proceeding for assignment of dower, 
render, a subsequent dispossession in fact by writ of possession, 
unimportant. Commissioners are appointed, who with a survey- 
or enter upon the land, admeasure, lay off and assign the dower, 
They make a return which, if approved, is made the judgment of 
the Court, and this judgment is declared to be final and conclusive 
betweenthe parties. Prince’s Digest,459. Is not the tenant in dow- 
er effectually and legally put in possession of her estate in the 
land, by the entry and assignment of the commissioners, subse- 
quently confirmed by the judgment ofthe Court? Is not the ten- 
ant in possession of the land, ousted by the entry and survey of 
the commissioners? Is not the land used and taken possession 
of by them, and is it not im custodia legis, until the final determin- 
ation of the application ? 

But even if these proceedings did not actually, as well as le- 
gally oust the plaintiff, yet there are some respectable authorities 
which hold that actual expulsion from the land, by writ of posses- 
sion, need not be shown, even where a recovery has been had in 
ejectment, but that the judgment of recovery is sufficient to prove 
a breach. Waelliams vs. Witherbee, 1 Aikin’s R. 233, cited 2 
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Greenl. Ev. §244. Hauton vs. Buckner, 4 Dana’s K. R. 254, 
cited 4 Kent, 479, n. b. Drury vs. Shumway, 1 Chip. 110, cit- 
ed 1 U.S. Dig. 687, Sec. 308. 

Most of the decisions, I apprehend, which hold that an actual 
dispossession by writ of hab. fac. poss. is necessary, were made in 
suits upon the covenant, for quiet enjoyment. Kortz rs. Carpen- 
ter, 5 Johns. R.120. Kerr vs. Shaw, 13 Johns, R. 236. 

Waldron vs. McCarty, 3 Johns. 472, and others, are cited to 
support the doctrine that an actual eviction is necessary to con- 
stitute a breach of the covenant of warranty, when they are decis- 
ions upon the covenant of quiet enjoyment. 

But the covenant of warranty in this case, is of the right and 
title. 

In South Carolina it has been settled that neither covenant is 
equivalent to a covenant of seisin or of title. 

But though that view of the covenant may not be correct, yet 
the covenant, in express terms, binds the covenantor to warrant 
and defend the right and title against the claim ofall persons whom- 
soever. This certainly goes farther thana mere warrantyof pos- 
session. It warrants the possession, the right of possession, and 
the right of property. Now, in this case, by a proceeding in a 
Court of competent jurisdiction, of which Durham had notice, a 
claim of dower has been established, and the right of possession, 
and the right of property for life, fixed in the applicant by a final 
and conclusive judgment. Durham has acquiesced in this pro- 
ceeding—at least he has not stepped forward and prevented this 
claim from being established, as his covenant bound him. Is not 
the covenant broken! Of what avail is it, that (admitting itto be 
the fact) Leary has a meve naked possession, divested of all right 
and titie, and which may at any time be determined, if it has not 
already been determined? 

Will the Court require him to hold on to the shadow, (when the 
substance is gone,) until he is put out by ‘the strong arm of the 
law? Why require him to push his defence to the ultima thule 
of litigation? It is upon the supposition that Durham, who has 
not defended the right of title before judgment, but has allowed 


judgment to go against his covenantee, will at last come forward 
and save his right and title, just as itis initslastagony? Butsucha 
supposition is unreasonable. It is now too late to defend the 
claim of dower. Is it, on the other hand, reasonable to suppose 
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that the parties, who, after so much pains, and after so long de- 


lay, have the estate they have been seeking, within their grasp, 
will now abandon it? Will they dash to the ground the cup, just 
as they have brought it to their lips? Will they surrender the 
right of possession, and the right of property which they have con- 
tended for successfully, merely because they have not actual pos- 
session, when it is in their power to obtain it ? 

But it will be remarked, that in those cases where it has been 
held necessary, in suits upon covenants of warranty, to prov ethe 
execution of the writ of possession, in addition to the judgment of 
recovery, the judgment was in ejectment, which was not conclu- 
sive upon the right or title. It only gave the lessor a present 
right of entry—but a subsequent action might have been brought 
by the party evicted, and the former judgment would be no bar. 
But our case is different ; we seek to prove a breach by showing 
a claim of title which has been fixed, finally, and conclusively, in 
the claimant. Our right and title to the estate, recovered by the 
claimant, is, beyond redemption, lost. 

2. The Court erred in deciding that the deed contained nocov- 
enant against incumbrances. 

Chancellor Kent speaks of the covenant of general warranty, 
as the sweeping covenant, and seems to think it includes the sub- 
stance of all the others. 4 Kent. 

Are not incumbrances claims against the right and title? 

The case of Jones vs. Gardner, 10 Johns. R. 276, was upon a 
covenant to convey title. The Court held that it bound the cov- 
enantor to convey the whole title, free from all valid liens, claims, 
and ¢xcumbrances. Must not the covenant warranting the right 
and title be construed to mean a title, free from incumbrances and 
liens—especially as the covenant must be taken most strongly 
against the covenantor. 

In the case of Falliard vs. Wallace, 2 Johns. R. 395, the term 
“claims” seemed to be construed to include incumbrances. 

3. The Court erred in deciding that the title to dower was a 
mere incumbrance, and that a recovery of dower was no breach 
of the covenant of warranty of title in fee, as the title in fee still 
remains in the plaintiff. 

The case of Jones vs. Gardner, 10 Johns. 276, was a covenant 
to convey the title ; held, a breach that the wife of the covenant- 
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or had a claim of dower in the land, which was not extinguished 


or relinquished. 

It is true, it is said, that dower is an incumbrance, in 2 Green/. 
Ev. but it is there said that an outstanding, paramount title is a 
breach of the covenant against incumbrances. Ibid. 

But dower is certainly not an incumbrance, according to the 
legal definition of the term. See Hollhouse’s L. Dict. Title, In- 
cumbrance, where incumbrance is defined to be a burden or debt, 
charged upon an estate. 

Dower is a freehold title to land. Itis an estate carved out of 
the fee, and is a part of it, leaving an estate in reversion, and it 
takes the two to make the whole fee. 

Why, according to the Judge’s idea, as a portion of the fee re- 
mained in the plaintiff after dower was recovered, there could be 
no breach of the warranty of right and title, unless the whole ti- 
tle is recovered. It is a rule in Law, as well asin Mathematics, 
that the whole includes a part. This is undoubtedly applied to 
a covenant of warranty, when part of the land is recovered—this 
is held to be a breach of the covenant. A recovery under an un- 
expired term, is a breach. Rickert rs. Snyder,9 Wend. 416. 

Would it not be absurd to hold that a recovery in fee of one 
tenth part of the premises conveyed, would be a breach of the cov- 
enant of warranty, and yet hold that recovery of une third for life 
was no breach ? 

4. The Court erred in deciding that the covenant, in this case, 
if it was a covenant against incumbrances, did not run with the 
land. 

It is true, covenants against incumbrances in the present tense, 
being broken as soon as made, do not run with the land. But if 
this be a covenant against incumbrances, it is a covenant to war- 
rant and defend against them. It is not a covenant that there are 
no incumbrances, as is usual with a special covenant against in- 
cumbrances. But it binds the covenantor to defend against them, 

It is therefore prospective, and until broken, passes with the es- 
tate. Whoever owns the estate may sue upon the covenant. 

The covenant is to warrant and defend the right and title to the 
covenantee, his heirs, and assigns. When the land has been con- 
veyed, the purchaser becomes an assignee of the covenantee, and 
why may he not sue upon the covenant which directly names 


him. 
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S. T. Batwey, for defendant in ervor. 


Ona covenant of warranty there must be an eviction or ouster 
proven. 2J/.R.1. 1/3. &. 122. 7 Ib. 258, 376. 3 Serg. & 
Rand. 364. 4 Mass. R. 352. 

But the assignee cannot sue. 2 J. R. 1, 5. 

The plaintiff may prove that he went out of possession, and 
yielded to a paramount title voluntarily. 4 Mass. R. 349. 17 
Ib. 586. 

But the burthen of proof is on the warrantee. 4 Mass. 
R. 349. 

When there are express covenants, none can be implied. 11 
J. R. 122. 

Where a covenantee sues on a covenant for quiet enjoyment, 
or general warranty, he must show an eviction or disturbance, 
for it goes to the possession, and not tothe title. 3 J. R.471. 5 
1.120. 8 Ib.198. 15 1b. 483. 7 Wend. R. 281. 2 Dev. 388. 

Covenant of seisin, and of a right to convey, and against in- 
cumbrances, are personal covenants, not running with the land, or 
passing to the assignee ; for if nottrue, there is a breach of them, 
as soon as the deed is made, and they become choses in action, 
which are not technically assignable. But covenants of warran- 
ty, and for quiet enjoyment, are prospective, and actual ouster 
and eviction are necessary to constitute a breach. 4 Kent 
Com. 471. 


By the Court—Lumrxtn, J. delivering the opinion. 


On the 27th of August, 1833, Hardy Durham, by deed of in- 
denture, conveyed in fee, to Joel Lofton, certain real estate there- 
in described. The vendor covenanted, “for himself, his heirs, ex- 
ecutors and administrators, the bargained premises unto the ven- 
dee, his heirs and assigns, to warrant, and forever defend, the 
right and title thereof, against himself and against the claim of all 
other persons whomsoever.” On the 16th day of April, 1836 
Joel Lofton sold and conveyed, in fee, said land to Calvin Leary, 
the plaintiff in error, with similar warranty. In 1843, Duke W. 
Braswell, and Caroline, his wife, formerly Caroline Beall, widow 
and relict of Robert A. Beall, deceaved, the foeffor of Durham 





600 SUPREME COURT OF GEORGIA. 


Leary vs. Durham. 











applied for dower in the premises, which was admeasured and 


set off to them. The return of the commissioners appointed to 
lay off dower, was made the judgment of the Court at its ad- 
journed term in December, 1844; and a writ of possession direc- 
ted to be issued by the Clerk, upon the application of the de- 
mandants. It was in proof, that the injury done the land, amount- 
ed to some four or five hundred dollars; and that Durham had 
notice of the pendency of the proceeding, to obtain dower. Leary 
brought an action of covenant against Hardy Durham, in Twiggs 
county, which came on for trial before Judge Scarborough, 
Spring term, 1848. The Court ordered a non-suit on the follow- 
grounds, to-wit : 

lst. There was no eviction. 

2d. There was no breach of the warranty of title in fee, the fee 
being stil! in the plaintiff, with a mere incumbrance of dower, for 
life. 

3d. There was no warranty in Durham’s deed, against incum- 
brance, and dower is an incumbrance. 

4th. The testimony showed nothing but an incumbrance, and 
covenants against incumbrances do not run with the land; and 
consequently, the action could not be maintained by Leary, as 
assignee. 

To this decision, and to the refusal of the Court to reinstate 
the case, counsel for the plaintiff excepted. 

[1.] The covenants in these deeds, are of very general use, in 
conveyances of land in this State, where almost every man is his 
own scrivener. It is important, therefore, that their meaning be 
properly defined and fixed by this Court, that all may understand 
their nature ; that is, the liability of the grantor thereon, and the 
security of the grantee. No question which has yet come before 
us, has elicited more learning from the bench and bar of this 
country. The single case of Foote vs. Burnet, 10 Ohio R. 317, 
with the very able note appended by the Reporter, has almost 
exhausted the subject. I shall not attempt, on the present occa- 
sion, to become even a gleaner in this wide-spread and inviting 
field. It will be my object, as the organ of this tribunal, simply 
to announce what the iaw is respecting this doctrine, as under- 
stood and long practised upon by the people and profession in 
Georgia, and from which we do not feel at liberty todepart. We 
hold with the Supreme Court of one of our most enlightened sis- 
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ter States, in reference to this very matter, that in questions of 
property certainty is of incalculable importance. And that where 
a rule of law has been firmly established for half a century, at 
least, though originally, perhaps, on mistaken or erroneous princi- 
ples, and no greater evil is to be apprehended from an adher- 
ence to it, than may be expected from a departure from it, that 
stare decisis ought to be our motto, Furman vs. Elmore, 2 Nott 
and McCord, 189. 

The covenants in these deeds, like most others in use in this 
State, are drawn in literal accordance with the form prescribed 
by the Legislature in 1819. Geo. Jus.401. The question, then, 
first and mainly to be determined, is, whatisthe construction of cov- 
enants couched in terms like these? Their language is exceed- 
ingly broad and comprehensive, and contains, in the opinion of 
this Court, every thing which is necessary to protect the purcha- 


ser, in the full, free and uninterupted enjoyment of his property, 


from all lawful claims, of whatever kind or character, whether 
they interfere with the fee, or suspend, or disturb the present 
possession only. Such, we believe to be the universal under- 
standing and intention of the parties to these covenants. It is 
the duty of all Courts, not only to construe deeds most strongly 
against the grantor, but to incline to that construction which is 
most obviously just, and in fulfilment of the meaning of the par- 
ties. 1 Peters, 465. 

To restrict or limit, then, the effect of these general covenants 
of warranty, short of an assurarce against the consequences of a 
defective title or of any disturbance in the enjoyment of the land 
conveyed, would create alarm throughout the community. Iam 
fully apprised that the English cases, at least the more ancient of 
them, and the decisions in many of the States, do not go to this ex- 
tent. But the contrary doctrine is admitted to be of feudal ex- 
traction, and never was received with peculiar favor in this coun- 
try. Chief Justice Parsons, in Gore vs. Brazier, 3 Mass. 544, 
states the rule had been so far relaxed, before the settlement of 
the colonies, as to allow the tenant ousted by title paramount, to 
maintain a personal actin of covenant broken, on a real covenant 
of warranty. For myself, I can say with truth, after a practice 
of more than a quarter of a century, that I never saw a deed con- 
taining in so many words, definite and precise covenants of sei- 
sin-right to convey—for quiet enjoyment—against incumbrances, 
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—and for farther assurance. These are all designed to be included 
in the general covenant of warranty of title against all claims. 
And to subject our citizens to the technical rules of conveyancing, 
established and observed in older communities, where real estate 
is infinitely more valuable, and where conveyancing is a profes- 
sion, demanding the most profound study and preparation, would 
be an intolerable hardship. For myself, I am free to confess, that 
I lack the nerve to attempt it, persuaded, too, as I am, that there 
is more benefit, every way, to be derived from adhering to the 
present practice of our Courts, than by seeking to overturn it, 
and that, too, upon mere technical scruples. The nations of the 
earth are clamoring for bread, they will be put off no longer with 
a stone. They ask for reasons, they will not be satisfied by mere 
precedents, however hoary with antiquity. It is quite too late in 
the age of the world, to substitute words for things, sound for 
sense, the shadow for the substance. 

Let us then examine separately, though not very minutely, 
each of the propositions submitted for our revision, without re- 
gard to the order in which they are presented in the record. 

Ist. Can Leary maintain this suit as assignee? Therule, that 
the assignee cannot maintain an action, depends upon the doc- 
trine of the Common Law for the avoidance of maintenance, 
the good sense of which has been very properly questioned. 
Master vs. Miller, 4 B.and C. 320. Courts of Equity, from the ear- 
liest time, thought it too absurd for themto adopt. The modern 
tendency, beth of legislation and judicial decision, is, to allow the 
party in interest to bring the suit, whoever that may be. At any 
rate, a rule of such questionable propriety, will not be stretched, 
to embrace a case not coming within its reason. We believe that 
the present is a case of that description. 

Professor Greenleaf says, the object of covenant’s seal, is 
three-fold. First, To preserve the inheritance. Second, Tocon- 
tinue the relation of landlord and tenant. Third, To protect the 
tenant in the enjoyment of the land. Of this class is the cove- 
nant to warrant and defend the premises to him and his heirs 
and assigns, against all lawful claims, &c. When this covenant 
is broken, after the land has been conveyed to the assignee, the 
general rule is, that he alone has the right to sue for the damages, 
2 Green. Ev. 240. 

The Supreme Court of Massachusetts, in Sprague vs. Baker, 
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(17 Mass. R. 588,) say, “ The actual damages accrued after the 
assignment. They were sustained by the assignee, and not by 
the assignor, who has no interest in them, except what arises 
from his covenant with the plaintiff. But suppose there had been 
no such covenant ; or suppose the assignor to be insolvent ; then, 
unless the assignee can maintain the present action, he is without 
remedy. This, certainly, would not be right, nor do we think 
that such is the law. It seems to us, that if the present case re- 
quired a decision upon this point, we might well be warranted in 
saying, that the covenant against incumbrances passed to the as- 
signee, so as to entitle him to an action for any damages, which 
he might sustain after the assignment; because the breach con- 
tinued, and the ground of damage has been materially enlarged 
since the assignment. So that the plaintiff’s right to sue, does 
not depend upon the assignment merely of a chose in action. He 
is principally interested in the covenant; and these covenants 
run with the land in which the owner is solely, or principally, 
interested, and are necessary for the maintenance of his rights 
Covenant lies by the assignee in every covenant which concerns the 
land, “citing, Com. Dig. Covenant B. 3 Mod. 242.” 

[2.] “ But it is unnecessary,” continue the Court, “ to give a 
decided opinion upon this point, as we have no doubt the plain- 
tiff is entitled to judgment upon the other covenant. And in the 
first place, it is observable, that the words of the covenant are, 
To warrant and defend the premises against the lawful claims 
and demands of all persons; and it is agreed that at the time of 
the grant, there was a claim on the land, by way of mortgage; 
that after the assignment, the mortgagee demanded possession of 
the plaintiff, or the payment of the debt due on the mortgage; 
and that he, to avoid a suit with which he was threatened, and against 
which he could not defend himself, paid the sum due on the mort- 
gage. Against this claim, therefore, Baker (Durham) has not de- 

fended him according to the express words of the covenant.” 

In the case under discussion, it will be observed, that Durham, 
the defendant, expressly covenants, not only to protect Lofton, 
but likewise his heirs and assigns, in the enjoyment of the land. 
How can it be contended, then, that the covenant was made for 
the benefit of the grantee only? Independent of the general 
doctrine, we might safely rest this decision upon the words of the 
covenant itself, which are extended to the assigns of Lofton. In 
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such a case, it is just as much intended for the security of all sub- 


sequent grantees, as the immediate parties to the instrument. 
And the /ast, principally, because he is the first and greatest suf- 
ferer. By considering such a covenant as annexed to and run- 
ning with the land, so long as it remains in the possession of the 
covenantee, it ceases to be a dead letter. It will constitute a 
raluable security to every subsequent grantee. 

“Tf,” say the Supreme Court of Ohio, in Foote vs. Burnet, al- 
ready quoted, “the first grantee continued in possession of the 
land, while his title remains undisturbed, and conveys to a subse- 
quent grantee, in whose time an outstanding incumbrance is en- 
forced against the land, justice requires that this subsequent gran- 
tee should have the benefit of this covenant against incumbrances, 
to indemnify himself.” 

2d. It is insisted that there was no breach of the warranty of 
the title in fee, the fee being still in the plaintiff, with a mere in- 
cumbrance of dower for life. It may be true, that the fee is not 
inolested ; but is not the {7¢/e disturbed when an estate for life is 
carved out of the premises? Would a bond for titles be satisfied 
by the tender of a title incumbered with dower? The covenant 
of warranty in Durham’s deed is of the tt/e. And what is title ? 
“Tt is the means whereby the owner of land hath the just possession 
of his property.” 2 B. Com.196. If the owner be expelled from 
one third of his land during the life-time of the dowager, is this 
no breach of the warranty of ttle? | should feel it to be such, 
were [ the unfortunate purchaser; and highly as we respect the 
decisions of our brother Scarborough, and much as we regret 
now, and at all times, to differ from him as well as the rest of our 
brethren of the Circuit Bench, nevertheless, we are constrained 
to teke somewhat of a different view of this covenant. 

3d. This ground has already been anticipated. It affirms that 
the deed from Dutham to Lofton, contains no warranty against 
incumbrances, and that dower is an incumbrance. Our position 
is, that the covenant in this deed, is in effect, a covenant of freedom 

Jrom incumbrances ; and that it is broken by any evidence showing 

that a third person has a right to or interest in the land granted, 
to the diminution of the value of the land, though consistent with 
the passing of the fee by the deed of conveyauce. 2 Green. Ev. 
242. Prescott vs..Furman,4 Mass. 627, 629. 

4th. It only remains to consider whether eviction be necessary 
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to the maintenance of this action, and if so, does not the proof es- 


tablish what is tantamount to an eviction ? 

By the Act of 1824 authorizing the Superior Courts of this 
State to assign and set off dower, ( Prince, 459,) the right of the 
applicant is first ascertained. Next, commissioners are appoint- 
ed to enter upon the land and tenements, and with the assistance of 
a surveyor, if necessary, to admeasure and lay off the part or 
share to which, by the laws of this State, the applicant is entitled ; 
the proceedings are returned to the next term of the Superior 
Court, after the writ issues, and are made by the judgment there- 
of final and conclusive, between all the parties concerned, unless 
some person interested shall show good and probable cause in 
bar, of the confirmation of such assignment. And a writ of pos- 
session is directed to be issued by the Cletk, upon the application 
of the person to whom dower is so assigned. All of this has been 
done in the present Case, except that the record furnishes no evi- 
dence that a writ of possession has ever issued. The legal pre- 
sumption is, that none was needed, and that the tenant surren- 
dered voluntarily. The witnesses testify that Leary, the plaintiff, 
has been injured some four or five hundred dollars. We think 
that the case should have been submitted to the Jury. After the 
judgment of confirmation, by the Court, not only the actual, but 
the market value of the premises has diminished to the extent of 
the worth of the dower. The tenant would have subjected him- 
self to the payment of rent, by holding over. The judgment’ of 
the Court had settled the fact, that there was an outstanding and 
better title than Durham’s, to a portion of this land. The exist- 
ence of this claim was an incumbrance, ascertained and fixed by 
law, and was, in our opinion, such a breach of the warranty as to 
authorize a suit: not to recover nominal damages only, but in- 
demnity for the actual injury incurred. Ifthe formal entry of a 
mortgage for foreclosure, though made under a Statute which does 
not require that the possession of the mortgagee should be con- 
tinued, is a breach, (3 Mit. 81. 2 15.510. 9 Mass. R.495. 16 
Peck, 56,) the conclusion is irresistible, that the proceedings in 
this claim of dower, would sustain the present suit. 

The case of MacKey vs. Ex’rs, of Collins, 2 Nott and McCord, 
186, is very similar to that at bar. The defendant, by deed, sold 
to the plaintiff, a tract of land to hold in fee, and by said deed 
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bound himself, his heirs, executors, &c., to warrant, and forever 
defend the premises to the plaintiff, his heirs, &c., against every 
person whomsoever, lawfully claiming, or to claim the same 
or any part thereof. The grantee brought an action of covenant 
upon this warranty, alleging, as the breach, that Collins, the gran- 
tor, was not the owner of the land; but that the same belonged to 
one Jesse Baker, who then lawfully claimed the same. Mr. Jus- 
tice Gantt, before whom the action was tried, ordered a nonsuit, 
on the ground, that an action could not be maintained until there 
had been a legal eviction by an action at law. A motion was 
made to set aside the nonsuit, on the ground that it was in effect 
a covenant of seisin and not for quiet enjoyment, and therefore, 
an eviction was not necessary. And that even if it was to be con- 
sidered a covenant for quiet enjoyment, still the action ought to 





have been supported. 

Mr. Justice Nott, who delivered the opinion of the Court of 
Appeals, admitted that the covenant in the deed was not in express 
terms either a covenant of seisin or for quiet enjoyment. Still 
he considered it a covenant for good title and for the whole quan- 
tity; and that the action of covenant would lie without eviction. 
Indeed, he remarks that this doctrine, as to the liberal interpretation 
of these covenants, has become so deeply engrafted into the juris- 
prudence of that State, that to extirpate it, would be attended with 
mischief, little less than the abolition of the first rule of evidence. 

The old rule of requiring the subsequent purchaser to hold on 
till ousted by judgment of a Court, is now exploded. It went 
upon the presumption that a legal investigation was necessary to 
determine in whom the legal estate was. But this doctrine is now 
repudiated as being at war with the principles of justice. The hon- 
est purchaser might in this way see his vendor wasting all his effects, 
or going beyond his reach, without the power of securing him- 
self against that loss, which, sooner or later, he must inevitably 
suffer. Chief Justice Parsons seems to have stated the law very 
accurately in Hamilton vs. Cutts, et al. Ex’rs. 4 Mass. R. 349, he 
says: “ It is true that if the tenant consents to an unlawful ous- 
ter, he cannot afterwards be entitled to a remedy for such ouster. 
But an ouster may be lawful; and in that case, the tenant may 
yield toa dispossession without losing his remedy on the covenant 
of warranty, which, in this State, is a personal action of covenant 
broken. There is no necessity for him to involve himself in a 
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law-suit to defend bimself against a title, which he is satisfied must 
ultimately prevail. But he consents at his own peril. If the ti- 
tle to which he has yielded, be not good, he must abide the loss ; 
and in a suit against the warrantor, the burthen of proof will be 
on the plaintiff, although it would be otherwise in case of an evic- 
tion, by force of a judgment at law, with notice of the suit, to the 
warrantor. For in such a case, unless it be obtained by fraud, the 
judgment itself will be plenary evidence.” 

In Loomis vs. Bedel, 11 New Hampshire R. 82, C. J. Park- 
er, in delivering the opinion of the Court, says: “It seems to be 
generally settled, that in order to support an action, upon a cov- 
enant of warranty, there must be something more than evidence of 
an outstanding paramount title. ‘There must be an assertion of that 
title and an ouster or disturbance by means of it. But no tech- 
nical action by judgment of law is necessary, nor is any resistance 
of the paramount title, legal or otherwise, required, to the main- 
tenance of an action upon the covenant. It is well settled that 
an entry under the paramount title, amounts to a breach of a cov- 
enant of warranty. And the grantee may, upon demand, surren- 
der the land to a claimant, having a guod title, and resort to his 
action. 

The learned Judge notices, with disapprobation, Waldron vs. 
McCarty, 3 Johns. R. 464, and then proceeds—“ If the claimant 
holding paramount title, should enter upon the land, and the 
grantee should thereupon yield up possession, he would im- 
mediately have a right of action upon the covenant of warranty in 
his deed ; and this right would not be barred or forfeited, should 
he forthwith purchase the premises from the claimant, to whose 
superior title he had thus yielded the possession. He might, 
on such purchase, immediately re-enter into the possession, and 
still maintain his action on the covenant. If, instead of this formal- 
ity, he yields to the claims of a paramount title, and purchases, 
without any actual entry of the claimant under it, where is the 
substantial difference? For all practical purposes, his title un- 
der the grant, to which the covenant is attached, and under which 
he originally entered, is as much defeated in the one case as the 
other. Heis, in fact, dispossessed, so far as that title is concerned. 
He is still in possession, but he is so under another title, adverse 
and paramount to his former one ; and his purchase is, therefore, 
equivalent to an entry by the claimant. It is an ouster by his 
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cousent, and a re-entry by himself under the superior title, with- 


out going through with what would be, at best, a mere formality, 
where, conscious of the defect of the title under which he origin- 
ally entered, he chooses to yield peaceably to the asserion of a 
better title, and to purchase it. 

“ The grantor who conveys a defective title, with a covenant of 
warranty, has no reason to complain of this. No action’ can be 
maintained against him upon his covenant in such a case, except 
upon proof of the actual existence of a title superior to the one he 
conveyed, and which his grantee could not withstand at law ; and 
if that proof is made out with evidence that the title was asserted 
and yielded to, why should he be permitted to insist there must 
be a formal surrender of the possession, or actual entry, and that if 
this was not done, there could be no breach of his covenant. How 
would his interest be benefited by the going out and going back 
again ?” 

These cases, so convincing in their logic wil, shed light 
upon many a dark passage in the law of warranty. In some of 
the States, the authorities go so far as to rule that to show para- 
mount title in another person, without eviction, legal or actual, 
is sufficient, either to defend against the payment of the purchase 
money, or to receive damages for covenant broken. But we for- 
bear. If there were no such precedents as those relied on in this 
decision, still we should be inclined to abide by the doctrines which 
we have now established, believing them, as we do, to be in accord- 
ance with the soundest views of right and justice. They are the 
doctrines, so far as we know, and are informed, which have been 
heretofore entertained, and enforced by our predecessors of the 
Circuit Bench. And I am well assured that in following their 
“ via trita,” in relation to them, we shall find it, I doubt not, a 
“via tuta,” not to the present case only, but likewise to our fu- 
ture adjudications. 

Let the judgment below be reversed, the nonsuit set aside, and 
the case re-instated. 
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No. 62.—Epwarp Carey, Assignee of the Bank of Columbus, 
vs. DanteL McDoveatp, and others, and the Hon. Rospert 
ALEXANDER. Judge of the Chattahoochee Circuit. 











[1.] Exceptions to the opinion of the : uperior Courts may be taken at any time 
within the thirty days prescribed by law ; and when tendered, it is the duty 
of the presiding Judge to certily and sign the same, if such bill of exceptions 

be true and consistent with what has transpired in the cause before him. 







Application for a Mandamus, to be directed to the Hon. Rob- 
ert Alexander, Judge of the Chattahoochee Circuit, requiring 
him to certify and sign a bill of exceptions, tendered. The facts 
appear in the decision of the Court. 








Ws. Dovenexrty, for the application. 






By the Court—Lumpkw, J. delivering the opinion: 





{1.] A bill was filed in the Superior Court of Muscogee coun- 
ty, by Edward Carey, as the Assignee of the Bank of Columbus, 
a judgment creditor of the Planters’ and Mechanics’ Bank of Co- 
lumbus, against Daniel McDougald, and others, who were alliged 
to have been stockholders in said Bank, and as such, liable by 
the provisions of the charter of said Bank, individually, pro rata, 
for the payment of complainant’s said demand. To this bill, the 
Clerk annexed the usual subpoena. Leave was applied for and 
granted at the several successive terms of the Court, to amend 
said bill by inserting the names of new parties; and among the 
rest, that of David P. Hillhousse ; and to perfect service of said 
original bill, and amendments. A second original and copy of 
this bill was placed in the hands of the sheriff of Richmond coun- 
ty, of this State, who returned the same to the Clerk’s office of 
Muscogee county, with an entry of personal service on Hillhouse. 
At May term, 1848, of Muscogee Superior Court. Messrs. Col- 
quitt and Wellborn moved for, and obtained an order, declaring 
the service on Hillhouse void, and directing that he be discharged, 
on the ground that a copy of the original bill alone was served; 
which contained no prayer for process, and no subpoena against 
the said Hillhouse. To this proceeding the complainant’s soe- 
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licitor objected, and offered to amend the subpana to said origi- 
nal and second original bills, and to insert the name of Hillhouse 
therein. The Court overruled the application to amend. The 
next day, and while the Superior Court was yet in session, the 
complainant’s solicitor gave notice of his intention to except to 
said decision and judgment of the Court, and subsequently ten- 
dered a bill of exceptions interms ofthe law. His Honor, Judge 
Aiexander, refused to sign them, on the ground that the decision 
was not excepted to before the judgment of the Court disposing 
of that motion had been passed and entered of record. And it is 
now submitted to this Court, by agreement between the presiding 
Judge and the counsel of Carey, without the formality and delay 
of a Mandamus n/s/, whether the plaintiff is of right entitled to 
his bill of exceptions. 

This Court concedes that it may be very desirable, both to the 
Court below, whose decision is complained of, and to the oppo- 
site party, in whose favor it is made, that notice should immedi- 
ately be given of the intention of the suitor, who alleges error, to 


except. We are aware, too, of the construction given by the 


English Courts to the statute West. 2, upon which it has been 


held, that although the statute appoints no time when the excep- 
tion should be reduced to writing, yet upon the nature and rea- 
son of the thing, it must be when the exception is taken and 
disallowed. Law, Taylor § Co. vs. Samuel Coldsmith, R. M 


Charlton's R. 288, 
We are of opinicn, however, that the act creating this Court, 


contains no such provision. On the contrary, it expressly de- 
clares that “any cause, of a civil nature, either onthe Law or 
Equity side of the Superior Court, may be carried up to the Su- 
preme Court on a bill of exceptions, specifying the error or er- 
rors complained of iu any decision or judgment, to be drawn up 
by the party complaining thereof, his counsel, solicitor, or attor- 
ney, within (formerly four, now) thirty days, and submitted 
to the Judge before whom the cause may have been heard, to be 
by him certified and signed.” “And upon exhibition of any such 
bill of exceptions to the Judge of the Superior Court, ¢ shall be 
his duty, if such bill of exceptions be true and consistent with 
what has transpired in the cause before him, to certify and sign 
the same.” Laws of Ga. 1845, p. 18. 

It is obvious, therefore, that to require of the party to give no- 
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tice of his purpose to except to the decision at the time it is made, 
is to interpolate upon the statute. It is to superadd a term which 
the Legislature has not seen fit to insert. The organization of 
this tribunal was designed, mainly, for the benefit of persons who 
felt themselves aggrieved by the decisions of the Superior Courts, 
Toimpose onsuch a duty not required by law, would seem, there- 
fore to be a perversion of the primary object for which this Court 
was established. The Judges, to prevent the inconvenience to 
themselves, and the injustice which may ensue to suitors, from 
the treachery of memory, may, perhaps, find it necessary to make 
a minute of what transpires, as the trial proceeds. For, in the 
multiplicity of business crowded into a term, the facts attending 
the trial are extremely liable to be mistaken or forgotten. Still, 
the Legislature, in its wisdom, has finally fixed upon one month 
as the time within which cases may be brought up ; and it would 
be as competent for the Court to require of parties to give notice 
of their intention to enter an appeal from the verdict of a jury, as 
to force them to except, “before the judgment of the Court, dis- 
posing of the matter, has been passed and entered of record.” And 
as to parties themselves, they must, at their peril, seek to obtain 
decisions which will not abide the test of legal scrutiny. 

We are clear, therefore, that Edward Carey, Assignee, Xc., is 
entitled to have his’ bill of exceptions certified and signed by his 
Honor, Judge Alexander, provided it be true and consistent with 
what has transpired in the cause before him. 

We forbear to express any opinion as to the sufficiency of the 
service upon Hillhouse, or of the right of the complainant to 
amend the original and second original bills, after the defendant 
had been served. 











A. 
ACQUIESCENCE. 
See Will, 4, 5, 6,7. 
ADMINISTRATORS. 


. Where a decree is obtained against two administrators, 
for the waste committed by one, and that one subsequent- 
ly pays off the execution issued thereon, he has has no 
right to contribution from his co-administrator. Haupt 
vs. Mills and Harman, Adm’rs of Cope, - - 


. Letters of dismission are a complete bar, both at Law 


and in Equity, unless impeached for fraud. Carter vs. 
Anderson, - ° “ . Af ae 


543; 


516 


.See Deed, 1-3. Husband and Wife, 1-3. Usury, 2, 3, 4. 


ADMINISTRATOR’S SALE. 


. A party claiming under an administrator’s sale, must, in 
all cases, show the order of the Court granting leave to 
sell. Clements vs. Henderson, - - - - 


. A general order granting “‘ leave to sell all the real es- 
tate,” will be sufficient. Per Warner, J. Ibid. 


. To render the sale valid, all the pre-requisites of the 
Statute must be complied with. Ibid. 


. The recitals in the deed, of the advertisement, &c. will 
be prima facie evidence of the facts, until the contrary is 
shown. Ibid. 


148 





ADVERSE POSSESSION, 


See Limitation of Actions, 1 to 10. 
AFFIDAVIT. 
See Usury, 3,4. 
AMENDMENT. 


1. In Equity, where a demurrer to the whote bill has been 
sustained, there is nothing to amend by; but, where 
any part of the bill is left untouched, the whole may be 
amended. Dudley vs. Mallery, - - - 


. The same rule prevails at Law. Giddens vs. Mirk, 


. Where a good and legal cause of action is set forth in 
the plaintiff’s declaration, under the Act of 1818 and the 
rules of Court, he is entitled, on the appeal, to amend so 
as to avoid a nonsuit from a variance between his proof 
and averments, especially where the cause of action 
would have been barred by the Statute of limitations. 
Martin vs. Philips, - - - - - 


. On appeal trials, the Court may allow an amendment, 
even after the cause has been submitted to the Jury. 
Vance, et al. vs. Crawford, et al. Ex’rs. . - 

See Practice Supreme Ct. 2-4. Writ of Error, 2, 3. 


APPEAL. 


1, An appeal does not lie from a verdict rendered upon 
an issue of fraud, formed under the Act of 1823, called 
the “Honest Debtor’s Act.” Armis vs. Barker, - 


2. An appeal does lie from a verdict rendered on an issue 
formed upon a return to a summons of garnishment, as 
a matter of right. Strickland vs. Maddox, - - 
See Writ of Error, 1. Amendment, 3, 4. 





INDEX. 
APPLICATION OF PAYMENTS. 


See Judgment, 4. 
ARBITRATOR. 
See Award, 1, 2. 
ARREST OF JUDGMENT. 


1, A motion in arrest of judgment may be made at any 
time before the adjournment of the Court at which the 
cause is finally disposed of. Hartridge vs. Wesson, - 


2. Entering up judgment by the opposite party, will not 
defeat the motion. Ibid. 


. Judgment will be arrested upon an indictment which 
charges an offence on the face of it, barred by the Stat- 
ute of limitations. McLane vs. the State, - - 


ARSON. 


. Where the testimony is conflicting as to the character 
of the house alleged to have been burned by the defend- 
ant, a new trial, will not be granted where the law and 
the facts have been fairly submitted to the Jury. Me- 

Lane vs. the State, - - - - - oat 


. An indictment charging the defendant with burning a 
house, used as a dwelling house, is sufficient. Ibid. 


ASSIGNMENT OF EXECUTION. 
See Execution, 1. 
AUGUSTA. 


1. Under the authority to pass all ordinances, requisite for 
the security, welfare, and convenience of the city, the 


City Council are empowered to pass an ordinance reg- 
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ulating the keeping and retailing of gunpowder within 
the corporate limits. Wélliams vs. the City Council, - 
See Constitution, 3, 4. 


AWARD. 


1. The award of an interested arbitrator, whose interest 
was unknown to the party at the time of the submis- 
sion, will be set aside in a Court of Equity. Milnor & 
Co.vs. Ga. R. R. & Bkg. Co - . ; . 


2. No man can be a judge in his own ease. Ibid. 


3. What amounts toan award. Ibid 
See Equity, 5. 


BAIL. 


1. Before bail in criminal case can be made liable, the rec: 
ord must show that the principal was called and did not 
appear. Park vs. the State, - . . ‘ 


BANKRUPT. 


. If a bankrupt fails to plead his discharge in bar to a 
suit pending against him at the time it is obtained, a 
Court of Equity will not avoid the judgment so as to 
render his discharge available. Bellamy & Co. vs. Wood- 


son, - : ° ° 
BILL OF EXCEPTIONS. 


. May be taken and tendered at any time within the thir- 
ty days, prescribed by law. Carey, Assignee, vs. Alea- 
ander, Judge. = - - - . : 


BILLS OF EXCHANGE. 


. By the Statute of 26th Dec. 1826, notice of the nun ac- 
ceptance of a fureign bill drawn and indorsed in this 
State, and not payable at a chartered Bank, is not ne- 


385 
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cessary to bind the indorser. Hartridge vs. Wesson, - 101 
See Promissory Notes. 


BOND. 


1. For appearance to answer a criminal charge before the 
Superior Court, is a valid bond, though taken and test- 
ed by the sheriff. Park vs.the State, - - - 


Before bail in a criminal cause can be made liable, 
the record must show that the principal was called, and 


did not appear. Ibid. 
CHARGE TO THE JURY. 


. The Court has a right to charge the Jury on all ques- 
tions of law raised by counsel, or to instruct them as to 
what he may believe to be perversions by one counsel 
of the legal positions assumed by opposite counsel. 
Matthews vs. Poythress, - - - - - 287 


CHARITABLE USES. 
See Statutes English, 1,2. Equity, 11. 
CHOSE IN ACTION. 
See Husband & Wife, 1, 3. 
CITATION. 
See Practice Supreme Ct. 2. 
CITIES. 
See Augusta, Savannah. 
CITIZENS. 


Free persons of color are not. Cooper § another vs. May- 
or &c. Savannah, - - : : - 68 
VOL. IV. 78 
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COLLATERAL ISSUE. 


See Garnishment, 1, 2. 


COLLATERAL SECURITIES. 


See Garnishment, 3. Judgment, 5. 
COLOR OF TITLE. 
See Limitation of Actions, 5, 6, 8. 
CONSTITUTION OF GEORGIA. 


1. The Act of 1801, which authorizes three or more Jus- 
tices of the Inferior Court to preside in all cases in which 
the Judges of the Superior Courts are parties, or inter- 
ested, is not repugnant to the Constitution of Georgia. 
Taylor vs. Smith, - - - - - 


. A Statute, where the body of the Act contains matter 
different from the title, is unconstitutional and void, only 
as to such matter. Mayor, §c. Savannah, vs. the State, ex 
rel. Thos. Greene, - - ~ & & - 


. “Criminal Cases,” as used in the Ist Sect. 4th Art. of 
the Constitution, refers to acts or omissions in violation 
of public laws ; and not of local by- laws of towns or cit- 
ies. Williams vs. the City Council of Augusta, - 


. “Trial by Jury, as heretofore used in this State,” re- 
fers not to pecuniary penalties imposed by municipal 
corporations. Idd. 


. Equity causes are not embraced in that clause of the 
Constitution which requires defendants in all civil cases 
to be sued in the county where they reside. Rice, Re- 
ceiver vs. Tarver etal. - - - - - 


CONSTITUTION OF U. S$. 


1. It is competent to a State Government to authorize the 
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construction of wharves on navigable streams within its 
territorial] limits, even below low-water mark; and the 
exercise of this power will not be deemed unconstitution 
al, because of its repugnancy to the power of Congress 
to regulate commerce—such power not having been ex- 
ercised so as to affect the question before the Court. 
Mayor, Sc. of Savannah, vs. The State, ex rel. Thos. 


Greene. « . 4 


2. The clause in the Constitution of the U. 8S. prohibiting 
ex post facto laws, applies to Criminal cases alone. Wil- 
der vs. Lumpkin. : - - - - 


3. Retrospective laws, which do not impair the obligation 
of contracts, are not unconstitutional. Idzd. 


4, And will be enforced unless they violate the great fun- 
damental principles of the Social Compact. Ibid. 


5. If they divest previously acquired rights, they will not 
be enforced. Jb. 


6. Retrospective laws which act upon the remedy alone, 
will be enforced, if not within the above provisos. The 
Act of 29th Dec., 1847, in relation to parties to writs of 
error, is not within either of these provisos. Id. 


See Counterfeit Coin, 1. 
CONTRACT. 
1. As to effect of acceptance by letter, see “ Letter,” 1. 


2. Forconstruction of a contract when silent as to the time 
of its performance. See Jno D. Miluor § Co.vs The 
G. R. R. & Bh’g Co. - - - - - 

Equity, 5. 


CONTRIBUTION. 


1. In an action for contribution, the record of the entire 
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proceedings, which is the basis of the suit, must be intro- 
duced, unless it appears from the testimony in the case, 
that the recovery was on contract. Haupt vs. Adm’rs 


of Cope, - - . . ‘ . 
See Administrators, 1 
CORPORATION. 
See Savannah, Augusta. Constitution, 4, 5 
COUNTERFEIT COIN. 


1. Under the Constitution of the U. S. have the State Leg- 
islatures any authority over offences relative to the 
counterfeiting of the current coin ofthe U.S. Query? 


Rouse vs. The State, - - . > é 


2. Proof of the passing in payment, base metal, of the sim- 
ilitude of gold coin, will not support an indictment, for 
passing in payment “ counterfeit gold coin.” Ibid. 


3. An indictment charging the defendant with passing 
counterfeit money to A, will not be supported by proof 
that it was passed to B, through A, as the agent of the 
prisoner. Ibtd. 


COURTS, SUPERIOR. 


1. Have in Georgia, general Equity jurisdiction, in all ca- 
ses, where a Common Law remedy is not adequate : 
and have inherent jurisdiction, to carry into effect the 
charitable bequests of a testator, independent of the 
statute of 43d Elizabeth. Beall et al. vs. The Ex’rs of 
For, - - - - - - - 404. 


See Constitution, Ga. Practice Sup. Courts, 1 


COVENANTS. 


1. The usual warranty of title in a deed, is such a cove- 
nant against imcumbrances as will be broken by a claim 


of dower. Leary vs. Durham, - - - 


2. Such a covenant runs with the land, and may be sued 
on by an assignee. did. 





. 
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3. A judgment in favor of the dowager, and confirming the 
return of the commissioners appointed to admeasure 
and lay off the dower, is sufficient proof of eviction. 


Ibid. 
DECEIT. 


. In an action for deceit by A against B, for representa- 
tions concerning the credit of C: Held, C was a compe- 
tent witness. Young vs. Hail. 


. Declarations of B to C, at the time the letter was writ- 
tenon which the action is founded, are inadmissible, 
unless communicated to plaintiff. . Ibid. 


The action lies, where a recommendation of character 
and credit is given, on the strength of which goods are 
obtained, if it be shown that the statements are false, 
and the defendant knew them to be so. Ibid. 


It is not necessary to show that the object of the false 
representation was to defraud the plaintiff in particular. 
The action lies for any one injured by it. Ibid. 


. Neither is it essential that the person making it, is to de- 
rive benefit from it. Ibid. 


. It is not necessary that it should be the sole cause of the 
credit being given—provided, that without it the credit 
would not have been given. Ibid. 


. A party cannot stultify himself, by alleging his want of 
capacity to understand the nature of the recommenda- 


tion he has given. Ibid. 
DEED. 


. The order of the Court granting leave to sell, is neces- 
sary to the validity of an administrator’s deed. Olem- 


ents vs. Henderson, - - 


. It is essential, also, that all other requisitions of the 
Statute, shall have been complied with. dzd. 


. The recitals in the deed will be prima facie evidence of 
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these last facts. Ibid, - - ° . 


. A paper executed as a deed, but stating “ then the pro- 
perty to revert to me,and after my death,” &c., held to be 
a will, Dudley vs. Mallery, - - - 


. An instrument conveying slaves as an absolute gift on 
its face, with a condition, that if the grantee should die 
before the grantor, the property shall revert; and the 
expression, “ when the grantee shall come into possess- 
ion,” &c., then certain things to be done, is a deed and 
not a will. Spalding vs. Grigg, - - - 


. The criterion for judging, is the intent of the grantor 
as to the estate granted, and the time when it shall take 
effect. Ibid 


. The postponement of the time of going into possession, 
is very different from the title vesting in futuro. Ibid. 


See Estates, 1, 2, 3. 
See Warranty, 1, 2, 3. 


DEVISE. 


. A devise to a charitable use, will be sustained and car- 
ried out in Georgia. Beall et al. vs. Ez’rs of Fox, - 


DISCRETION. 


. This Court will not control a Circuit Judge in the exer- 
cise of it, unless in cases of fragrant abuse. Moody vs. 


Fleming, - - - : ° 
DISMISSION. 


See Administrators, 2. 


DOWER. 


. A claim of dower is such an incumbrance as will con- 
stitute a breach of the warranty of title in a deed. 
Leary vs. Durham, - - - : - 
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2. The judgment affirming the admeasurement of thecom- 
missioners, is sufficient proof of an eviction. Ibid. 


EMANCIPATION. 


See Slaves, §c., 2, 3. 
ENDORSER AND ENDORSEMENT. 


See Bills of Exchange, 1. Promissory Notes, 1, 2, 4, 5. 
EQUITY. 


. After a demurrer to the whole bill is sustained, there is 
nothing to amend by; but if any part of the bill is un- 
touched, the whole may be amended. Dudley vs, Mal- 


lery, - - . - 


. To give jurisdiction to Equity, on a bill for the specific 
delivery of slaves, some other equitable circumstances 
must be alleged, besides the fact of the title in complai- 


nant. Ibid. 


. In Equity, a surety who has paid off the debt of his prin- 
cipal, is;subrogated,to ail {the rights and remedies _of 
the creditor. Lumpkin vs. Mills, F 7 : 


. The conflicting authorities reviewed and commented on. 
Ibid. 


. Where the contractors on a Rail Road stipulated with 
the Company, to finish their work by a certain time, 
and the Company agreed to furnish the materials along 
the line; and it was further agreed, that all matters of 
difference arising under the contract, should be deter- 
mined by the Engineer of the Company, without farther 
recourse or appeal: Held, that Equity had jurisdiction 
of a claim for time lost through the breach of the con- 
tract, on the part of the Company, notwithstanding the 
Engineer had refused to allow the claim—the bill char- 
ging that the Engineer was a stockholder to the amount 
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of $10,000, afact unknown to the Contractors at the time 
of the submission. Milnor § Co. vs. Ga. R. R.Co., - 


6. Equity will interfere, to set aside a judgment rendered 
by a Court of competent jurisdiction, only in cases where 
the defendant has a good defence, of which he was en- 
tirely ignorant, or where he was prevented from making 
it, by fraud or accident, or the act of the other party, 
unmixed with negligence or fault on his part. A. Bella- 
my § Co. vs. A. Woodson, : - - ; 


7. Where a suit is instituted at law, and the defendont suf- 
fers a judgment by default, and the plaintiff continues 
his cause for three terms, and at the fifth, takes his judg- 
ment, the defendant at no time having filed any plea or 
answer: Je/d, that these acts do not constitute a fraud, 
so as to authorize the interference of a Court of Equity. 


Ibid. 


8. The defendant’s ignorance that the suit was pending, 
is no ground for Chancery to interfere. did. 


9. When a judgment creditor seeks the aid of a Court of 
Equity, to reach the equitable assets of his debtor, not 
the subject-matter of levy and sale, he must show he has 
pursued his legal remedies to every available extent; 
but a Court of Equity will lend its aid to remove an ob- 
struction fraudulently interposed, to prevent the prop- 
erty of the defendant from being made subject to the 
judgment lien, without a return of xudla bona on the ex- 


ecution. Stephens vs. Beall, - - - . 


10. The Superior Courts of Georgia have general Equity 
jurisdiction, where there is no adequate Common Law 
remedy. Beall vs. Ex’rs of Foz, - - > 


11. The hve inherent jurisdiction to carry out the chari- 
table intentions of a testator, independent of the Stat- 
ute 43d Elizabeth. Idid. 


12. Where a decree in Equity has been before the Supreme 








INDEX. 










Court on a writ of error, and the judgment of the Court 
below affirmed, a bill of review will not lie to reverse 
such decree for error, apparent on the face thereof. 
Rice, et al. vs. Carey, Assignee, - - - 6558 














13. Proceedings in Equity must commence in a county, 
where, on account of the residence of one of the defend- 
ants, or some other cause, the Court has jurisdiction. 
Rice, Receiver, vs. Tarver, et al., - - - $571 









14, When the proceeding was intended to set aside a trans- 
fer from the Bank of Macon to the Bank of Columbus, 
of a schedule of notes; suits on which were pending in 
other counties, as well as in the county of Twiggs: 
Held, that the makers of the notes were properly made 
parties to the proceedings in Twiggs. Ibid. 











See Courts,1. Execution,1. Usury, 1. 






ESTATES. 








. In agift to M.S. D. for the life of W. J. D. then to her 
child, or children, living at her death, to be divided, 
share and share alike, to him, her, or them, his, her or 
their Exz’rs, Adm’rs and Assigns: Held, the children 
would take as purchasers. Dudley vs. Mallery, - 52 
















. Where there is an express estate created, it cannot be 
implied that a different estate was intended. Is not the 
doctrine of implied estates confined towills? Quere. Ib. 











. M. D. made aconveyance in these words: “and ifit should 
happen that M. S. D. should die, leaving no child or 
children by W. J. D., then in trust for the maintenance 
and support of said W. J. D. and his child or children.” 
W. J. D. died before M.S. D.: Held, that the fee nev- 
er vested in W. J.D. Ib. 


ESTOPPEL. 










See Surety, 5. 
VOL. IV 
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EVICTION. 


1, A judgment of a Court of competent jurisdiction, is suf- 
ficient proof of an eviction to sustain an action on the 
warranty. Leary vs. Durham, - =. : 


EVIDENCE. 


. An indictment charging the defendant with passing 
counterfeit coin to A, will not be supported by evidence 
that A, as Agent of the defendant, passed the money to 
B. Rouse vs. The State, - - - - 


. How far the recitals in an Adm’rs deed are evidence, 
See Clements vs. Henderson, - - ° 


. Parol evidence, inadmissible, to show that a note, abso- 
lute and unconditional, on its face, and indorsed in blank, 
was intended to be negotiated at a chartered Bank, for 
the purpose of showing that the indorser, under the Act 
of 1826, was entitled to notice. Stubbs vs. Goodall, - 


. Interrogatories taken out under the Act of 1811, cannot 
be given in evidence for the defendant, in a criminal case. 
McLane vs. The State, . ~ ° é 


. Interrogatories in a civil case will be rejected, unless it 
appears that the commission issued, upon some one of 
the grounds provided in the Statute ofthe State. Craft 


vs. Jackson, - - 


See Contribution, 1. Counterfeit Coin, 2,3. Deceit, 1,2. 
“© Eviction, 1. Promissory Notes, 2,5. Wetness, 1, 2. 


EXCEPTIONS. 


. To the decision of the Court below, may be taken at 
any time within the thirty days prescribed by law. Ca- 
rey vs. Alexunder, Judge. - ° * ‘ 


EXECUTION. 


. An assignee of an execution, does not acquire, by virtue 
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of the transfer, a right to recover damages for a fraud 
alleged to have been committed against the original 
plaintiff, four years before the title of the present holder 
accrued. Worsham, et al, vs. Brown, - - - 285 


See Judgment, 1, 4, 5,6. Surety, 1,4, 5. 
EXECUTOR. 
See Wiil, 4, 5, 6, 7. 
EXECUTOR DE SON TORT. 


See Surety, 5. 
EX POST FACTO LAWS. 


See Constitution, 2. 


FAILURE OF CONSIDERATION. 


See Sheriff, 3. 
FORFEITURE. 
See Scire facias, 1. 
FREE PERSONS OF COLOR. 
See Savannah, 1. Slaves, 3. 


GARNISHMENT. 


. An appeal lies from a verdict upon an issue formed on 
a return to a summons of garnishment, as a matter of 


right. Strickland vs. Maddoz, - : a 


2. It isnot a collateral issue. Ibid. 


3. Collateral securities in the hands of a creditor, are not 
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the subject of garnishment at the instance of other cred- 
itors. Hall vs. Page. - - - - - 428 


GRAND JURORS. 


. Are competent talesmen in criminal cases, Rouse vs. 
The State, - - - - - - 


GRANTS. 
See Head Rights, 1, 2. 
HABEAS CORPUS. 
See Cooper vs. Mayor, §c., Savannah. 
HEAD-RIGHTS. 


. Vacant lands only, are subject to be granted on head. 
rights, in this State. Moody vs. Fleming, - - 


. Lands in possession of a grantee, under a grant void for 
irregularity, and whose possession has continued for 
more than seven years, is not vacant. Ibid. 


HEIRS AT LAW. 


See Will, 4, 5, 6. 


See Legacy specific, 1. 
HONEST DEBTOR’S ACT. 
See Appeal, 1. Insolvent Laws, 1. 
HUSBAND AND WIFE. 


. The husband, as administrator of his deceased wife, is 
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entitled to receive an interest in remainder, vested du- 
ring the life ofhis wife. McGinnis, Adm’r,vs. Foster, Ez’r, 


2. A chose in action, belonging to the wife before marriage, 
and not reduced to possession by the husband during 
the coverture survives to the wife. Stephens, et al. vs. 
Beall, - ; : - - - - 


3. A husband who survives his wife, is entitled to all her 
choses in action, whether reduced to possession in his life- 
time or not. Lee, Adm’r,vs. Wheeler, - - - 


See Estates, 1, 2, 3. 


HUTCHINSON’S ISLAND. 


1. The Act of 1841, requiring the Mayor and Aldermen 
of the City of Savannah, and others, to appoint com- 
missioners to determine the proper line of wharf-heads, 
along said Island, is mandatory, and not permissive; and 
the service not being foreign to their official duties, is 
obligatory on them; and it is no excuse for their refu- 
sal, that in their opinion, or that of others, it will injure 
the navigation of the river Savannah, and the Commerce 
of the City, and the public generally. Mayor and Al 
dermen of Savannah vs. The State ex rel. Green et al., 


INDICTMENT. 


1. An indictment charging a libel to have been published, 
“of and concerning the character of R. M. G,” is equiv- 
alent to an allegation that it was “of and concerning R. 
M. G.” Taylor vs. The State, - - - 


2. An indictment is not good, which charges an offence on 
its face, barred by the Statute of Limitations, without al- 
leging one of the exceptions to the Statute, to prevent 
its operation. McLane vs. The State, - - - 335 


3. In an indictment against a free white person, under the 
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Act of 1840, for being accessory after the fact in the re- 
ceipt of stolen goods from a slave: Held, that in order 
to convict the defendant, the State must prove that the 
slave stole the goods. Simmons vs. The State, - 


See Arson, 1,2. Libel, 1. 


INDORSER. 


See Bills of Exchange,1. Promissory Notes, 1, 2, 4, 5. 
INTERROGATORIES. 


See Evidence, 4, 5. 


INSOLVENT LAWS. 


. A vested interest in remainder, is such an estate as 
should be returned in the schedule of an applicant for 
the benefit of the Honest Debtor’s Act. Vickers vs. Stone, 


See Appeals, 1. 
JUDGMENT, 


. The lien of a judgment controlled by a surety under the 
Act of 1831, dates back to the rendition ofthe judgment, 
and not from the order giving control. Bailey vs. Mi- 
zell, - - : - - : - 


. A judgment in favor of a defendant, and afterwards set 
aside by the same Court, is no bar to a subsequent suit 
between the same parties, for the same cause of action. 


Taylor vs. Smith, - - - - - 
. Where a Court has jurisdiction of the person and the 
subject-matter of the suit, and the defendant has some 
privilege which exempts him from the jurisdiction, he 
may waive the privilege; and if he acquiesces in the 
jurisdiction, and confesses judgment to the plaintiffs, the 
Court will not, on that ground, set aside the judgment, 
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after a lapse of five years. Bostwick, Adm’r, vs. Perkins, 


§c., i = . “= 


. A plaintiff having two executions in the hands of the 
Sheriff, which are liens on money arising from the sale 
of defendant’s property, cannot apply the fund to the 
younger; but the law will appropriate it to the older. 
Newton vs. Nunnally, - - - - - 


. Taking collateral security, does not release a judgment. 
Chambers vs. McDowell, : “ ‘ ‘ 


. An agreement never to enforce a judgment, releases the 
same, but for a specified time, does not ; and if the judg- 
ment is pressed within that time, the defendant’s reme- 
dy is on the contract. Ibid. 


See Equity, 6,7, 8,9. Ezxecution,1. Usury, 1. 


JURISDICTION. 


. Parties cannot, by consent, give jurisdiction to a Court, 
where it has none bylaw. Bostwick, Adm’r, vs. Perkins, 


ec, . ‘ , P , ‘ 


. Exceptions to the jurisdiction of the Court over the per- 
son of one defendant, is a right personal to that defend- 
ant, and cannot be taken advantage of by his co-defend- 
ant. Rice, Receiver, &c. vs. Tarver, et al., - - 


See Judgment, 3. 
JURORS. 


. Grand jurors are competent talesmen in criminal cases, 
Rouse vs. The State, - - ° . P 


JURY, TRIAL BY. 


See Constitution, 4. 
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JUSTICES OF INFERIOR COURT. 


. Act of 1801, authorizing them to preside in the Su- 
perior Court in certain cases, declared constitutional. 
Taylor vs. Smith, . - - - - 


LACHES. 


. To justify a Court in granting a mandamus, the laches 
must be gross, the delay unreasonable. Mayor, &c., Sa- 
vannah vs. Thomas Green, - - - - 


See Equity, 6, 7, 8. 
LAND. 


See Covenant, 1, 2,3. Head-Rights, 1, 2. 


LEGACY, SPECIFIC. 


. The increase, by way of hire of a specific legacy, be- 
longs to the legatee, though the enjoyment of the legacy 
be postponed. Graybill and Butts vs. Warren, - 


See Will, 7. 
LETTER. 


. When an offer is made by letter, an acceptance by writ- 
ten reply takes effect from the time when the communi- 
cation containing the acceptance is sent, and not from 
the time it is received by the other party. Levy vs. Co- 


LETTERS DISMISSORY. 
See Administrators, 2. 
LEX LOCI CONTRACTUS. 


See Promissory Notes, 1. 


LIBEL. 


. An indictment charging the defendant with publishing a 
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certain libel, set out in full in the indictment, which was 
written by a third person, is sufficiently certain, without 
charging that the same was written by such third person. 
Taylor vs. The State, - . - - - 


. A libel “ofand concerning the character of R. M.G.” is 
the same as to allege it to have been published “of and 


concerning R. M.G.” Ibid. 


. The question of malice in the publication, is a question 
for the Jury. Ibid. 


. As to how far a publication may be justified in protec- 
tion of legal rights, see Opinion of Judge Fleming. Ib. 


. As a matter of practice, the libel should not be read to 
the Jury until the defendant has cross-examined the 
witness proving its publication. bid. 


LIEN. 
See Judgment, 1, 2, 5, 6. 
LIMITATION OF ESTATES. 


See Estates, 1, 2,3. Wiils, 1, 3, 8. 


LIMITATION OF ACTION. 


. Naked possession is not per se a bar under the Statute 
of limitations, when the beginning of the possession is 
permissive. Spalding vs. Grigg, - - - 

. Possession, by agreement with the owner, entered into 
at the time the title is executed, is not adverse possess- 
ion; but it may become so, by a claim of title by the 
tenant, brought home to the knowledge of the owner. 


Tbid. 


. Declarations by the tenant, that he is holding in his own 
right, when the commencement of the possession is per- 
VOL. IV. 80 
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missive, and not brought home to the knowledge of the 
owner, does not constitute adverse possession. did. 


. Adverse possessoin for seven years, creates a good title 
under the Statute. Moody vs. Fleming, - - 


. Possession under color of title, is adverse. Ibid. See 
also, Conyers vs. Kenan, - - é ‘ 


. A grant from the State, though void, is color of title. 
Ibid. 


. The Statute does not run against the State. Ibid. 
. What constitutes color of title. See Conyers vs. Kenan, 


. As to how far fraud is a good replication to the plea of 
the Statute. Ibid. 


10. As to extent of occupant’s possession. Idzd. 
See Amendment, 3. Indictment, 2. 


MANDAMUS. 


1. To justify a Court in refusing on account of laches, it 
must be gross. Mayor &c. of Savannah vs. The State, ex 


rel. Green, - - - - - 


2. At Common Law, it is not a writ of right, but in Geor- 
gia. Quere? 


3. It will never be denied where the right is indisputable, 
especially if statutory, and there is no other remedy. 
Ibid. See also, Moody vs. Fleming, - - - 


4, Mandamus is inthe nature ofa suit. Moody vs. Fleming, 


MANUMISSION. 


See Slaves, §c., 2, 3. 
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MONROE RAIL ROAD AND BANKING COMPANY. 


i. The judgment of the Supreme Court, in “ Collins vs. 
The Central Bank, (1 Kelly, 435,) did not reverse in toto 
the decree of the Circuit Court, settling the relative dig- 
nity of the claims upon the fund arising from the sale of 
the effects of the Company. Woodward vs. the Central 
Bank, et al., - - - - - - 


. The statutory lien of bill-holders, under the charter, at- 


taches equally upon all the property and effects of that 
Company, Idd. 


MORTGAGE. 


. When the surety to a promissory note was indemni- 
fied by a mortgage, and after the note became due, the 
surety voluntarily gave his own note to the creditor im 
full payment of the joint debt: Held, that the surety 
might foreclose his mortgage, and collect what was ac- 
tually due on the note in the hands of the original credi- 
tor; and that the principal debtor was entitled to make 
any defence which he could have made against such orig- 
inal creditor. Mims vs. McDowell, - « ° 


. Under the Act of 1827, requiring mortgages to be re- 
corded : Held, that the junior mortgagee with notice of the 
prior lien, gains no preference by having his mortgage 


recorded. Neal vs. Kerrs and Hope, - ° : 


MOTION DOCKET. 


. An entry on the motion docket is no part of the record. 
Johnson vs. Bemis, - ° ‘ . ; 


NEW TRIALS. 
. The Judges may make rules for new trials returnable 
in vacation, where the application has first been made 


in term and recorded. Johnson vs. Bemis, - . 


2. A motion for a new trial will not be entertained, where 
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a brief of the testimony has not been filed. Hartridge 


vs. Wesson, - - * 3 


3. Where the law and the facts are fairly submitted to the 
Jury by the Court below, a new trial will not be grant- 


ed. Craft vs. Jackson, - - . A 


4. Although the issue be exclusively one of fact, and there 
have been two concurrent verdicts, yet if the finding be 
clearly against law, a new trial will be granted, especial- 
ly where an important principle is involved, and the 
verdict is to be followed by serious consequences to the 


party against whom it is found. Chambers vs. Collier, 


5. On a question of fraud, a new trial will not be granted 
where there was evidence on both sides, and no rule of 
law violated, nor manifest injustice done ; although there 
may appear to be a preponderance of evidence against 
the verdict. Armis vs. Barker, - - - 


6. Where the verdict is without evidence,, or clearly against 
evidence, the Court is bound tu grant anew trial. Hall 


vs. Page, - - - 
See Arson, 1. Charge of the Court, 1. 
NONSUIT. 
See Amendment, 3, 4. 
NOTICE. 


1. How far notice in a public newspaper, of the loss of @ 
negotiable paper, will affect a dona fide purchaser. Mat- 
thews vs. Poythress, - . “ ‘ - 287 


See Bills of Exchange,1. Mortgage, 2. Surety, 3,4. 


NOTICE OF SIGNING BILL OF EXCEPTIONS. 


See Practice Supreme Ct. 6. 
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PAROL EVIDENCE. 
See Evidence, 3. Promissory Notes, 2, 5. 
PARTIES. 
See Equity, 14. Practice, 3,4. Writ of Error, 1, 2, 3. 
PLEADING. 


1, Where a plea was filed of former recovery, (not being 
a plea in bar,) Held, not necessary to set out the entire 
record of the judgment of the Supreme Court, but only 
so many of the leading facts as were relied on, in a dis- 
tinct and issuable manner. Rice vs. Carey, Assignee, - 


See Sheriff, 3. 
POSSESSION. 
1. Extent of. See Limitation of Actions, 10. 


2. Under the Act of 1833, requiring sheriffs and coroners 
to put purchasers at sheriff’s salesin possession of lands; 
Held, if possession be not given immediately, or before 
the next term of the Court, or before the officer making 
the sale goes out of office, that it can only be done un- 
der an order of the Court, with notice to the tenant. 
Chambers vs. Collier,  - - - - - 


. When the purchaser enters into a subsequent agree- 
ment with the defendant in execution, whereby he is 
suffered to remain in possession, he is considered as hay- 
ing waived his statutory right; and he cannot, upon the 
failure of the defendant to comply with his contract, two 
years and eight months afterwards, call on the officer to 
put him in possession. Ib. 


PRACTICE, SUPERIOR COURT. 


1. A libel should not be read to the Jury until the de- 
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fendant has cross-examined the witness proving its pub- 
lication. Taylor vs. The State, - - - 


2. The Judge may make rules for new trials returnable 
in vacation, where the application has first been made in 
term and recorded. Johnson vs. Bemis, - - 


3. Exceptions to the decision of the Court may be taken 
at any time within the thirty days prescribed by law. 
Carey vs. Alexander, Judge. - : - 


See Arrest of Judgment. New Trial. 


PRACTICE SUPREME COURT. 


1. Where there is no appearance for either party, the 
writ of error will be dismissed. Smith vs. Justices, §c. 


Randolph Co. - - - : ° F 


. Where the citation mis-recites the county in which the 
writ of error is sued out, it will be amended on motion. 
Armis vs. Barker, - - - - 


. A writ of error in the name of A. B. and others, is 
fatally defective. Beallvs. Ex’rs of Fox, - - 


. Amendable by the record, if it prejudices the rights of 
none of the parties thereto. Ibid. 


. Does not lie to errors of fact in the decree of the Jury. 
Beall & Scott vs. Rowell, - ° i 4 


. Writ of error will be dismissed, if notice of the signing 
of the Bill of Exceptions and copies of the Writ of Er- 
ror and citation are not served within the time required 
by the Act organizing the Supreme Court, and the 21st 


Rule of Court. Jbdid. 


7. Writ of error will be dismissed, if proper parties are 
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not made, by scire facias, should either party die pend- 
ing the writ of error. Lee Adm’r vs. Wheeler, - 641 









See Writ of Error, 2, 3. Bill of Exceptions, 1. 


PRINCIPAL AND AGENT. 






1, Where an agent was to have ninety days within which 
to account for goods consigned to him, no right of ac- 
tion accrues to the principal until the expiration of that 
time. Hall vs. Page, - - - - - 428 







See Tenants in Common, 1. 






PRINCIPAL AND SURETY. 










See Judgment,1. Mortgage,1, Surety—passim. 









PROMISSORY NOTES. 





1. Although a note on its face be negotiable and payable 
at Charleston, still, if it be indorsed in this State, and 
there is no evidence to show the understanding of the 
parties, that the undertaking of the indurser was to 
be performed in Charleston, the indorsement will be 
deemed a Georgia, and not a Carolina contract. Levy 


vs. Cohen, - - - - . L 















. Held, that an indorser in blank on a promissory note 
which is absolute, unconditional, and unrestricted on its 
face, cannot prove by parol that it was given for the 
purpose of being negotiated, or was intended to be ne- 
gotiated ata chartered Bank. Stubbs vs Goodall, - 106 










3. The bona fide purchaser of a negotiable security, before 
it is due, from one who has no title, acquires a title. 
Matthews vs. Poythress, - - - - 287 

What constitutes mala fides. Ibid. 

How far public notice of the Joss of a note will affect a do- 

na fide purchaser. Ibid. 
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4. A note payable to B. and indorsed at the time of its ex- 
ecution by C., C. is liable as second indorser, at Com- 
mon Law. Collins vs. Everett, ° - - 266 
And as surety under the Act of 1826. Ibid. 


5. Parol evidence inadmissible to show that he agreed to 
be liable as original promisor. Ibid. 


6. A promissory note given with an express understanding 
will operate as a payment of a pre-existing debt. Mims 
vs. McDowell, - - - - - - 182 


See Set off, 1. Sheriff, 3. Witness, 1. 
PURCHASER AT SHERIFF’S SALE. 


See Possession, 2, 3. 


RAIL ROADS. 

See Award,1. Monroe R. R. & Bkg. Co. 1. 

RECEIVING STOLEN GOODS FROM A SLAVE. 
See Indictment, 3. 

RECITALS. 

1. The recitals in an administrator’s deed of the adver- 

tisement, &c., are prima facie evidence of those facts. 

Clements vs. Henderson, - - - - 148 


RECORD. 


1. An entry on the motion docket is no part of the Rec- 
ord. Johnson vs. Bemis, . . . - 617 


— 
f 


See Mortgage, 5. New Trials, 1. 


REMAINDERS. 


See Will, 3, 8. 
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RETROSPECTIVE LAWS. 


See Constitution U.S: 2, 3, 4, 5, 6. 
REVIEW, BILL OF. 


1. Where a decree in Equity has been before the Supreme 
Court on a writ of error, and the judgment of the Court 
below affirmed, a bill of review will not lie to reverse 
such decree for error apparent on the face thereof. Rice 
et al. vs, Carey, - - - - - 


RIVERS AND RIPARIAN RIGHTS. 


1. Riparian proprietors, who own land on both sides of a 
water course, above ebb and flow of tide water, have a 
title to the land covered by the water, to the thread or 
centre of the stream, as it is accustomed to flow in its nat- 
ural channel. Hendricks vs. Cook, - : “ 


2. Each riparian proprietor has the right to a reasonable 
use of the water, as it flows along the natural channel of 
the stream, for domestic, agricultural, and manufactur- 
ing purposes; provided, in so using it, he does not 
prejudice or injure the rights of the other proprietors. 


Ibid. 


3. Prior occupation of the water ina stream by one ripa- 
rian proprietor, for the purpose of turning his mill, does 
not give him the right to divert the water from the land 
of the proprietor above, nor to throw the water back up- 
on him in the channel of the stream, without a grant or 
license to do so, fromsuch proprietor, or an enjoyment 
of such easement, for such a length of time as will give a 
right, under the Statute of Limitations. dzd. 


4. Where the plaintiff and defendants were riparian pro- 

prietors, and the defendants erected a mill-dam at a 

place where they owned the land on both sides of the 

stream, but caused the water to flow back in the chan- 
VOL. IV. 81 
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nel of the stream ten or eleven inches in height, where- 
by a valuable mill-shoal of the plaintiff was drowned to 
that extent; He/d, that this was an invasion of the 
plaintiff’s right of property, and that he was entitled to 
maintain an action for the protection of that right, and to 
recover nominal damages ; although the water was not 
thrown out of the banks of the creek, and no percepti- 
ble damage could be shown. = [did. 


5. Held, also, that the plaintiff was entitled to show to 
what extent he had been damnified in consequence of 
the back-water, although the same was not thrown out 
of the natural banks of the stream. Ibid. 


SAVANNAH. 


1. The ordinance of the corporate authorities requiring 
free persons of color, on removal to the city, to pay a 
tax of one hundred dollars, and be imprisoned until 
paid, is void as to the cmprisonment. Cooper § another 


vs. Mayor, §c. - - - - ° - 
See Hutchinson’s Island, 1. 


SCIRE FACIAS. 


1. Is the proper remedy on a bond for appearance in a 
criminal case given to the sheriff. Park vs. The State, 


2. The record must show the forfeiture of the bond. Ibid. 


SECURITY. 


See Surety. 
SET OFF. 


1. In a suit by A. against B. principal, and C. surety, ona 
joint and several promissory note, held that B. might 
set off an open account he held against A. Harrison & 
Sons vs. Henderson, — - - 





INDEX. 


SHELLY’S CASE. 


. The Court will take hold of any words, exphanatory of 
the technical terms which would create an estate tail, to 
effectuate the intention of the testator. Dudley § Mal- 
lery, - - - - ° ‘ - 


SHERIFF. 
. In Georgia is not a judicial officer. Park vs. the State, 


. A bond for appearance in a criminal case given to the 
sheriff, is good. dvd. 


. Failure of consideration is a good plea to a note given 
by the sheriff, in discharge of a rule absolute against 
him, to pay the money due on an execution, when that 
tule is subsequently rescinded as illegal and unjust. 
Barrow vs. Chipman, - - - - - 


See Possession, 1, 2. 
SLANDER. 


. “I believe Giddens burnt the Camp-ground,” are action- 
able per se. Giddens vs. Mirk, - - 


SLAVES AND FREE PERSONS OF COLOR. 


. In Equity, a bill for specific delivery of slaves, must al- 
lege other circumstances besides naked title, to give ju- 
risdiction. Dudley vs. Mallery, - - - 


. A deed with a proviso, that the grantee shall furnish 
each of the slaves conveyed with two dollars per month 
during their natural lives, is not void under the Acts of 
1801, and 1818, prohibiting the manumission of slaves. 
Spalding vs. Grigg, —- - - - - 


. It is not illegal in Georgia to bequeathslaves to the Col- 
onization Society to be liberated in Liberia, nor to be- 
queath Bank stock, the proceeds of which were to be 
paid them on arriving,in Liberia. Vance, §c. vs. Execu- 
tors of Keith, - . - - - - 
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4, Freepersons of color are not citzzens inGeorgia. Coop- 
er vs. Mayor, &c. - - - - - 68 


See Legacy, 1. Indictment, 3. 

SPECIFIC LEGACY. 

See Legacy. 

STATUTES. 

1, Act of 1801, authorizing Justices of the Inferior Court 
to preside in Superior Court in certain cases, declared 
constitutional. Taylor vs. Smith, - 

See Surety, 1,3. Constitution, 2. 

STATUTE OF LIMITATIONS. 
See Limitation of Actions. Amendment, 3. 
STATUTES, ENGLISH. 
1, The Act of 9 Geo. II. ch. 36, in reference to bequests to 


charitable uses, is not of force in Georgia. Beall & 
others vs. Ex’rs of Fox, - - - - 404 


2. The principles of the Statute of 43 Elizabeth, ch. 4, 
relative to charitable uses, have been adupted in Geor- 
gia. did. 

See Equity, 11. 

SUPERIOR COURTS. 


See Courts. Practice. 


SURETY. 


1. A surety toa note, bond, or other contract, having fail- 
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ed to make special defence upon the trial, afterwards 
takes control of the execution against the principal, un- 
der the Act of 1831. Held, the lien of the judgment in 
his hands takes effect from the date of that judgment. 


Bailey vs. Mizell, - - ‘ ‘ . 


. Asurety on a sealed note, who has paid the debt of his 
principal, is entitled, in marshaling the assets of his prin- 
cipal, to be subrogated to all the rights of the creditor, 
and to rankas a bond creditor. Lumpkin vs. Mills, - 


3. When one of two sureties is discharged by the act or 
negligence of the creditor, the other is discharged also. 
Jones vs. Whitehead, - “ - - - 

Applied to a case where one surety is discharged by giv- 
ing notice under the Act of 1831. Ibid. 


4. The several Statutes of Georgia, giving sureties who 
have paid off 7. fas. the’ control against their principals, 
extend to the executors or administrators of deceased 
sureties. Harris vs. Wynne, - - - - 


5. Nor will the principal be allowed to show that the ex- 
ecutor is an executor de son tort. Ibid. 


See Bail, 1. 
SURVIVORS. 
See Will, 3, 8. 
SURVIVORSHIP. 
See Husband §& Wife, 2. 
TENANTS IN COMMON. 


See Trover, 1. 


1. A special agent, by mingling his own goods with those of 
his principal, cannot create atenancy in common. Hall 
vs. Page, . - - - - - 





INDEX. 


TIME. 
See Contract, 2. 
TRIAL BY JURY. 
See Constitution. 
TROVER. 


1. As a general rule, will not lie by a tenant in common 
against hisco-tenant. Hallvs. Page, - - : 


USURY. 


1, A judgment creditor upon a usurious contract comes 
into a Court of Equity, seeking to have his debt satis 
isfied out of the money, in the hands of the assignees, aris- 
ing from the sale of the insolvent’s property, upon which 
he had a lien at law, which he waived; consenting to 
the sale, upon the assurance of the trustees, made in igno- 
rance of the usury, that his claim should be paid- Held, 
that the usury may be set up by way of answer to the 
bill, provided a sufficient excuse be rendered, why the 
original debtor did not avail himself of this defence at 
law ; and ifsustained by proof, the judgment shall be 
displaced for the usury, and only stand against the trust 
fund, for the principal and legal interest due on the orig- 
inalloan. Nisbet vs. Walker, - - - 


. The Act of 1842 applies to administrators and execu- 
tors, as well as the original parties. Persons vs. Hight, 


. If the affidavit of the plaintiffdenies any knowledge of 
the facts, as stated in defendant’s plea, or that the con- 
tract is usurious—this is not such a fadlure to discover 
as will allow the defendant to read his own affidavit to 
the Jury. Jdid. Warner, J. dissenting. 


4. The discovery should be as complete as if it were an 
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answer to a billin Equity, filed for that purpose. War- 
NER, J. dissenting opinion. Ibid. 


WARRANTY. 

1. A warranty of title in a deed,is such a covenant against 
incumbrances as will be broken by a claim of dower. 
Leary vs. Durham, - - - - - 

2. Such a covenant runs with the land. Ibid. 

3. The judgment of the Court, confirming the report of the 
commissioners appointed to lay off and admeasure dow- 
er, is sufficieut proof of an eviction. Ibid. 

WHARVES.. 

See Constitution U. S.1. 

WILD’S CASE. 

See Shelly’s Case,1. Dudley vs. Mallery, 

WILL. 

1. An instrument executed as a deed, but in these terms, 
“then the said negroes to revert back to me, (the donor,) 
and after my death, to be divided, &c.” Held, to be a 
will. Dudley vs. Mallery, - - - - 


2. Aninstrument may be a will in part, and a deed in part, 
even as to the same property. did. 


3. R. F. by his will, bequeathed all his property to his wife 
during her life or widowhood. “In case she should die 


” 


or exchange her situation by marriage,” then a sale to 
be made of all his property, and the proceeds to be 
equally divided among his children. Held, that the 
children took a vested remainder at his death. McGin- 
nis, Adm’r vs. Foster, Ex’r, : - : : 





648 INDEX. 


4. The next of kin are entitled to call for the proof of the 
will of deceased, in solemn form, at any time, and mere 
acquiescence for a length of time does not deprive them 
of this right. Vance § others vs. Crawford et al. Ex’rs 


of Keith, - - . - » ‘ 


. The length of time within which this may be done is 
not defined at Common Law. Jdid. 





. But the receipt of legacies under the will, and the long 
acquiescence by the heirs at law, may amount to a waiver 
of the right, unless the delay is accounted for and ex- 
cused, as by infancy, absence beyond seas, &c. I[bid. 


. In such a case the caveators must bring back or offer to 
return the legacies received by them. did. 


. A bequest of personalty, to testator’s “ wife during her 
natural life, and at her death to be equally divided be- 
tween all my surviving children, and the legal representa- 
tives of such as may be deceased,” creates a vested re- 
mainder in the children living at the time of testator’s 
death. Vickers vs. Stone, - : - - 461 


See Deed, 4, 5,6. Estates,1,2,3. Legacy,1. Slaves. §c.3. 
WITNESS. 


1. A witness, who testifies, generally, that a party did not 
receive value for the transfer of a promissory note, with- 
out limitation as to his knowledge, or as to time or 
place, is a negative witness, and is not to be believed in 
preference to a witness who swears affirmatively, that 
such party did receive value. Matthews vs. Poythress, 


2. A witness liable to a third person, who is liable to the 
party calling him, is a competent witness. bcd, 


See Deceit, 1. 
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WRIT OF ERROR. 


1. The Act of 29th Dec. 1847, as to parties to a writ of 
error, does not apply to cases occurring before that Act. 


Wilder vs. Lumpkin, - - - - - 209 





2. A writ of error, sued out in the name of Catharine E. 
Beall, and others, is defective, in not stating the names 
of the others. Beall vs. Ex’rs of Foz, - - 404 


3. Where the names of the others, are apparent on the face of 
the record, the writ may be amended by the record; 
provided it does not prejudice the rights of any of the 
parties thereto. bid. 


4, Writ of error does not lie to errors of fact found in the 


verdict or decree of the Jury. Beall § Scott vs. Row- 
ell, - - - - - - - 625 


5. The dismissal of a writ of error is an affirmance of the 
judgment of the Court below. Rice et al. vs. Carey, As’g’ ce. 558 


6. Where a decree in Equity has been before the Supreme 
Court, ona writ of error, and the judgment of the Court 


below affirmed, a bill of review will not lie to reverse such 
decree, for error apparent on the face thereof. did. 


See Practice Supreme Ct.1 to 7. 
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